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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK: PART 35

THE PEOPLE OF THE STATE OF NEW YORK,
Respondent ,
-against- : Indictment
Number
MUHAMMAD ABDUL AZIZ (Norman 3X Butler) : 871/65
and
KHALIL ISLAM (Thomas 15X Johnson),

Defendants-Movants.

SUPPLEMENTARY MEMORANDUM
IN OPPOSITION TO MOTION TO

"VACATE JUDGNENTS

NTRODUCTION

On March 10, 1966, Butler, Johnson and
Thomas Hagan were convicted after a jury trial
of Murder in the First Degree for shooting
Malcolm X to death on February 21, 1965 in the
Audubon Ballroom in Manhattan.

On December 5 and 8, 1977, Butler and
Johnson moved, pursuant to Criminal Procedure
Law Section 440.10(1), (b), (F), (g) and (h), to

vacate their judgments of conviction. On




various dates from approximately December 5,
1977 through January 24, 1978, a total of ten
affidavits were filed in support of this
motion. Respondent's affidavits and memorandum
in opposition were served and filed on February
O TR A reply affidavit was served on
respondent in the morning of February 15,
1978.

In the aftcrnoon of February 15, 1978,
the Honorable Harold Rothwax heard the oral
argument of Mr. William Kunstler, the attorney
for Butler and Johnson on the instant motion.
Justice Rothwax told Mr. Kunstler that the
moving papers before the court did not provide
any basis on which to order 'a hearing or to
vacate the judgments of conviction (Justice
Rothwax characterized Hagan's affidavit as
werivolous" - Minutes of February 15, 1978 at
page 9), and he adjourned the matter in order to
give Mr. Kunstler an opportunity to submit any
additional information in support of the motion.

On or about March 1, 1978, Mr. Kunstler
filed the supplementary affidavit of Thomas
Hagan, dated February 25, 1978. Additionally,
on or about April 5, 1978, Mr. Kunstler filed

a supplementary affidavit of his own together
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with an internal Federal Bureau of Investigation
memorandum dated January 22, 1969.

As the following discussion demonstrates,
these additional papers do not add significantly
to the moving papers which were before this
court on February 15, 1978. Nothing in the
moving papers mandates or warrants this court in
granting any of the relief Butler and Johnson
sesl, and their motion should be denied in its
entirety.

HAGAN'S SUPPLEMENTARY AFFIDAVIT DOES NOT ADD
SIGNIFICANTLY TO HIS ORIGINAL AFFIDAVIT. THE
INFORMATION IN THESE AFFIDAVITS IS NOT OF A
CHARACTER AS TO CREATE A PROBABILITY OF A MORE

FAVORABLE VERDICT HAD HAGAN TESTIFIED TO THIS
INFORMATION AT THE TRIAL.

Hagan's supplementary affidavit of
February 25, 1978, in its description of the
details of the origin, planning and execution of
t el pliotaltioRkiilil e Ma lic o limee Xty is largely a
restatement of his original- affidavit of
November - 30, 1977. For example, in both
affidavits, Hagan states that in the summer of
1964 he was approached by two Muslims named
nl,ee" and "Ben" concerning the i llven oo £
Malcolm X; and that they agreed that Malcom X

should be killled because he was a "hypocrite"

who had expressed opposition to the teachings
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of Elijah Muhammad, whom the men revered.
Similarly, Hagan stated in both affidavits that
he, Lee, Ben and two other Muslims named "Willie
X" and "Wilbur" met several times to discuss how
to kill Malcolm X; that some of these meetings
took place as the men drove around in a car
that they ultimately determined that the only
place where Malcolm X would be accessible to
them and where they would have a good chance of
escaping from was the Audubon Ballroom on the
afternoon of February 21, 1965; and, that they
visited the Audubon Ballroom on the night of
February 20 in order to "check HsGRsoL IS
Likewise, Hagan stated in both affidavits that
the scheme, which they carried out just as they
had planned, called for Hagan, armed wivhiEa sl
calibre automatic, and Lee, armed with a Luger,

take seats at the front of the auditorium,
and for Ben and Willie, who was armed with a
shotguny to ‘sit iright behind them: just as
Malcolm X began to speak, Wilbur, who was to
sit in the back of the auditorium, was to accuse
someone in the audience of picking his pocket

and was to throw a smoke bomb; Willie was then

to fire his shotgun at Malcom X, Hagan and Lee
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were to shoot Malcom X with their handguns, and,
in the confusion which the men felt was sure to
follow, the asassins were to run for the exits.

Moreover, the details of the planning
and execution of Malcom X's murder which are
contained in Hagan's affidavits of November 30,
1977 and February 25, 1978, had been testified
o byna e ne Rt eliepiaiiin B 966l U Sce)
Respondent's Memorandum in Opposition to Motion

to Vacate Judgments (hereinafter "Memorandum") ,

at pages 6-@.*

Butler and Johnson urge, though,
that Hagan's February 25, 1978 affidavit adds
significantly to his November 30, 1977 affidavit
(a document which, as noted above, this court
found to be "frivolous") because in the latest
affidavit Hagan provides somewhat more infor-
mation than he had earlier provided concerning
the identity ofi the men he claims were his

accomplices in the murder of Malcolm X.

*Hagan's testimony at the trial
and his statements in his affidavits differed
concerning his motive for killing Malcolm X. At
trial, Hagan testified that he committed the
murder on the promise that he would receive
money (Hagan: 3152, 3154, 3161, 3239). 1In both
of his affidavits, he cites religious fervor and
his allegiance to Elijah Muhammad as his motives.
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Butler and Johnson have not shown,
however, that the description by Hagan of his
alleged accomplices in the manner stated in his
February 25, 1978 affidavit is evidence "of such
character as to create a probability that had
such evidence been received at the trial the

verdict would have been more favorable to

[them]" CI'l. Section 440.10(1)(g). Indeed, the

indications are all to the contrary.

The essence of Hagan's testimony
was not that certain, specific individuals
killed Malcolm X, but that Butler and Johnson
did not, and the jury heard Hagan so testify.
Furthermore, when he testified at the trial,
Hagan put himself in the posture designed to
give him the greatest credibility in the eyes of
the 'jury. Hagan testified that in order to
prevent two "innocent" people from being
wrongly convicted, he was willing to confess his
part in the murder. Hagan, however, had no
interest in helping to convict those who he said
killed Malcolm X. For Hagan then to have
shifted responsibility from Butler and Johnson
to the men who he claimed were actually
responsible for Malcolm X's murder, especially
when Hagan did not admit that the murder was
morally wrong, would have altered Hagan's
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intended image from martyr to "snitch," and would
have lessened Hagan's credibility in the eyes of
the jury.

Moreover, Hagan's testimony at the
trial, as well as the testimony he now says he
could have given at the trial, cannot be
analyzed alone. They must be weighed against
the evidence of the guilt of Butler and
Johnson. Their guilt, as the Appellate Division
and Court of Appeals correctly determined, was
woverwhelmingly established" by "abundant"
proof. See, Memorandum, pages 10-13. Tt s
inconceivable, given the nature and quantity of
the evidence establishing Butler's and Johnson's
g tREand keeping in mind that e uiry
rejected Hagan's exculpatory testimony as not
worthy of belief, that the jury's verdict would

probably, as opposed to possibly, People v.

Crimmins, 38 N.Y. 2d 407, 418 (1975), have been

more favorable to Butler and Johnson had Hagan
nwidentified" his alleged accomplices at the
trial as he does in his affidavit of February
2150 W10 T8 | The jury found Hagan to be not
credible, and cast aside the tale he told. The
mere addition by Hagan of the kind of details he
now proffers would not have changed the jury's

determination.




BUTLER'S AND JOHNSON'S MOVING PAPERS TOTALLY FAIL
TO SUBSTANTIATE THEIR CLAIM THAT LAW ENFORCEMENT
AUTHORITIES WERE "INVOLVED" IN THE MURDER OF
MALCOLM X.

Moreover, despite Justice Rothwax's request

on February 15, 1978 that the movants provide

"elaboration" and "detail" as to the allegations
underlying their motion (Minutes of February 15,
1978 at page 23), Butler and Johnson have failed
to set forth any relevant information in support
of their claim that "the murder of Malcolm X was
procured, instigated or arranged by the Federal
Bureau of Investigation and/or the New York City
Police Department." (Mr. Kunstler's affidavit of
April 3, 1978). No allegations of fact have been
added to the moving papers which Justice Rothwax
indicated were factually deficient at the oral
argument.

For —example, Mr. Kunstler has attached to
his affidavit of April 3, 1978, a seven-page
internal FBI memorandum dated January 22, 1969,
The memorandum deals with the methods by which
groups such as the Nation of TIslam could be
discredited in the eyes of the black community or

i




through which factionalism among the group's
leadership could be created. outiiof "ithis
memorandum, Mr. Kunstler has gleaned one sentence

"Factional disputes have been developed - the

most notable being MALCOLM X LITTLE" -.to support

the movants' theory of the involvement of law
enforcement authorities in the murder of Malcolm
X. Even assuming that this sentence, when read
together with Mr. Kunstler's summary of the
"Church Committee Report" (See,Mr. Kunstler's
April 3, 1978 affidavit at para. 4), supports the
contention that it was a tactic of the FBI to
foment violence among certain black groups, there
is nothing advanced by the movants, as Justice
Rothwax noted, to establish that any law enforce-
ment authority institigated or encouraged the
violence "in this particular case". Minutes of
February 15, 1978 at page 24.

In any event, even if this outlandish hy-
pothsis were deemed worthy of belief, it would
be of no help to Butler and Johnson: to say that
law enforcement authorities "procured, instigated
or arranged" the murder of Malcolm X, says nothing
about 'the —involvement ' of Butler and Johnson as

Malcolm X's actual murderers.




Nor have appellants, either in their

original woving papers, or in Mr. Kunstler's reply

affidavit of February 11, 1978 or his supple-
mentary affidavit of April 3, 1978, advanced
anything to indicate that Detective Roberts
possessed exculpatory evidence or that he could
provide any testimony relevant to the contention
that law enforcement authorities were involved in
Malcolm X's murder. Indeed, the evidence, unre-
futed by movants, is to the contrary. (See,
Detective Roberts' affidavit of January 12,
1978.)

The same is true of Reuben Francis. Francis
was one of Malcolm X's bodyguards. As Hagan and
Butler fled from the ballroom after shooting
Malcolm X, Francis shot Hagan in the leg. Francis
then went to the stage to attend to Malcolm X. At
this point, Charles Blackwell handed Francis a
Luger which Blackwell had found on the floor of
the ballroon. Francis eventually left the ball-
coom with the Luger. The Luger was not introduced
into evidence at the trial, and it is unclear what
became of the Luger after Francis took it from the

ballroom.




Neither Butler nor Johson have alleged
anything to indicate that Francis would have
exculpated them or inculpated any law enforcement
agency in the murder of Malcolm X. There was thus

no obligation on the People to inform the defense

of Francis' whereabouts. It is probable, more-
over, that Francis would have corroborated the
testimony of the People's witnesses that the man

fleeing with Hagan was Norman Butler, that Hagan
and Butler had just shot Malcolm X, and that
Butler had shot Malcolm X with a Luger. (See,
Memorandum at pages 11-13).

Nor ~is it  strange - that Francis, after he
jumped bail, surrendered to the FBI rather than to
the New York City Police Department or New York

County District Attorney's Office, or that the

pecople chose not to call Francis as a witness.
Francis had been indicted by a New York County
Grand Jury for the assault on Uagan. Indictment
Number 873/65. He failed to appear in court on

May 20, 1965, and remained at large until February
2, 1966 when he surrendered to thre FBI. Francis
pleaded guilty to Possession of a Weapon on June

2, 1966, after the instant trial had concluded.
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Thus, during the instant trial, Francis was é

defendant in a pending criminal matter. It is no
wonder that, given the overwhelming evidence of
Butler's and Johnson's guilt, the prosecutor, not
willing to risk the possibility that Franéis might
lie in order to help himself on his pending
assault charge, chose not to call Francis as a

witness for the People.

Butler and Johnson have totally failed, in
their original woving papers as well as in their
supplementary papers submitted in response to the
"second chance" afforded them by Justice Rothwax,
to allege sufficient facts to warrant any of the
relief they request. Their motion should there-

fore be denied.

NCLUSION

The motion should be denied.

RespectFully submitted,

ROBERT M. MORGENTHAU
District Attorney
County of New York

55 Leonard Street

New York, New York 10013
(2428 732=7 300,

ROBERT M. PITLER
ALLEN ALPERT
Assistant District Attorneys
of Counsel

April, 1978
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THE STATE OF NEW YORK

AM (

APPEARANCES
nthau,
ct Attorney
len Alpert,
For the defendants: ‘.»’1111:9.1‘ Ku
York,
ROTHWAX, J.:

On Sunday, February 21, 1965, at the Audobon Ballroom
in Manhattan, Malcolm X, leader of the Organization of Afro-
American Unity and Muslem Mosque, Inc., was gunned down as he
addressed a meeting of his followers. An extensive police in-
vestigation ensued, with the cooperation of the FBI. One
Thomas Hagan was wounded in the altercation and was arrested by
police outside the Audobon Ballroom. Subsequently, on March 10,
1965, Hagan and the petitioners here were indicted for the murder
of Malcolm X. They were tried before a jury and convicted on
March 11, 1966. The convictions were upheld on 5l tirst by

the Appellate Division First Department (29 AD2d 931) and finally
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