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STATE OF NEw YORK.
Dictated. Ezeentive Chambevr,

G.B....S. ALBANY.

January 9%, 1889.
Hon. John R. Fellows,
Di strict-Attorney,
New York Ci ty.
Dear Sir:

In anticipation of an appglication for Executive clemency
which may be made on behalf of Patrick Packenham, who was convicted
of murder first degree in the County of New York, and sentenced in
November 1888 to be executed, I am directed by the Governor respect-
fully to request that, in pursuance of Section 895 of the Code of
~Criminal Procedure, as amended in 1884, you will forward to him a
.concise-statement of the facts and circumstances developéd upon the
trial together wi th your opinion of the meﬁits4of the application.
W1ill you also inform the Governor of any matters having a bearing
vpon this case which have come to your knowledge since Rackenham’s
convietion?

I I am,

vefy fesPectfullyoyours,

S A

/ Fe
1’/" . -/

.- .~"Private Secretary.
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STATE OF NEwW YORK.
Lxeentine Chanbev,
ALBANY.

Dictated.
GOB. - & OS.

January o, 1889.
Hon. Frederick Smyth,

Recorder,

- New Jork City.

Dear Sir:

In anticipation of an apglication for Executive clemency,
which my be made on behalf of Patrick Packenham, who was convicted of
murder first degree in the County of Néw York, and sentenced WNo-
vember 1888. {0 be executed, I am directed by the Governor respect-
fully to request that, in pursuance of Section 885 of the Code of
Criminal Procedure, as amended in 1884, you will forward to him a
concise statement of thefacts and circumstances developed upon the
trial together with your opinion of the merits of the application.

Wi ll you also inform the Governor of any matters having a bearing

upon this case which have come to your knowledge since Packenham’s

conviection?
I am,

very respectfully yours,

/‘/"
-
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Gentlemen of the Jury:

This is one of the most important cases
which you, as jurors, could be called upon to de*ermine. A
case involving the fearful consequences which this doa2s, 1is
one which commends itself to the careful attention of a jury,
because this men's 1ife or liberty is at stake. IT it is
true, as cleimed by the prosecution, that the deFendant depriv-
ed his wife of her 1ife without any justification, he has com-
mitted one of the worst crimes that has, in 211 probability,
been brought to vour attention as jurors. IFf he committed
this crime while he was in a siate of sanity, that is, while
he was in such a condition as to be able to comprehend the
difference between right and wrong, in respect to the act which
he concedes he aAiqg commnit, then, gentlemen, he undoubtedly has
forfeited his life{ You and I must lay aside 2ll sympathy,
either for the deceased oﬁ the one side or for the defendant
on the other; we should not permit our judgment +to be wvarped
by any Ffeeling of svmpathy whatever. You swore that vou would
determine the Question of the delendant's guilt or innocence
upon the evidence. To go outside of that evidence would be

& gross violation of your duty as jurors.




I have every reason to believe that vou will approach
the discharge of the solemn and important duty devolving upon
you, as honest, conscientious and couragecous men, and that
whatever result you arrive at in this case,will be satisfactory
to your own consciences, and will vindicate the law of this
State.

I regret to say,that this is one, of many cases of
homicide, which I have been called “wpon to trvy during my con-
nection with this Court, -- if the evidence is true, and the
def'endant was sane at the time he committed this act, the
crime is one of almosti unparalleled atrocitv. We ought, how-
ever, lay aside all prejudices which may possibly be enpender-
ed by the act which was perpetrated, and +the manner in which
it was perpetrated by the defendant, and we are to be solely
guided by the evidence andi the law applicable to the case.

You must have observed, during the Progress of this
case, how hwrane the criminal laws of this Sitate are. Every

juror, before he was accepted and sworn, had to answer satis-

factorily that his mind was free from 211 projudice, and that

he was prepared to hear the evidence and to render a2 verdict
upon that evidence, and upon that alone. The law gives him

the right to a Pair and impartial jury. It gives him the




right to the assistance o' counsel. That has been done in
this case, and I am Ffree to say that the duty of counsc¢l has
been well and faithifully performed. The law slso gives him

the right to sufficient time for preparation, and, in this

case. he has had ample time. It gives him the right to be

confronted by the witnesses who are to testify 2pgainst him.
It gives him the right to have the process of the Court, to
compel the attendance of his witnesses. It gives him the
benefit of every reasonable doubt arising upon and out of the
evidence, and it accords to him the presumption of innocence,
and it declares that that presumption is to continue 4down to
tlie very moment when the jury come to0 a contrary conclusion.
The law throws around the person ol evary one accused of =a
criminal act, all these means of protection, a2nd this defend-
ant has had the advantage of sll these safeguards.

The charge contained in this indictment is that of
marder in its first degree. Under this indictment, unless
that degree of crime is established to the satisfaction of the
jﬁry beyond all reasonable doubt, they may conviet of mirder
in the second degree, or of manslaughter in the first degree.
But, unless the evidence fails to satisfy the jury of guilt

of the highest degree of crime beyond a reasonable doubt, the

Jury have no right to convict of a minor or lesser degree of




Our Statute defines the various grades of homicide
with very great clearness, and any intelligent man who desires
to understand the statutory definition of homicide can have
1ittle trouble in doing so, by paying attention to its pro-
visions, which I am now about to call your attention to.

Homicide, the Statute provides: "is the kKilling of
one human being by the act, procurement or omission of anoth-
er," and it is either:

"l, flurder,
Mans laughter,

3. Excusable homicide, or

4. Justifiable homicide."

If the homicide is either excusable or justifiable,

+he defendant has committed no crime,. It is not claimed in

this case, nor could it be upon the evidence, that the homi-

cide is either excusable or justifiable, and it is conceded

that these two degrees of homicide are entirely out of this
case.

"Homicide is excusable" tie Statute says "“when com-
mitted by accident, and misfortune, in lawfully correcting a
child or servant, or in doing any other lawful act, by lawful

means, with ordinary caution, and without any unlawful intent"
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Justifiable homicide, so far as it is applicable to
this case, "when committed in the lawful defence of the slay-
er, or of his or her husband, wife, parent, child, brother,
sister, master or servant, or of any other person in his pres-
ence or company, when there is reasonable ground to appreliend
a design on the part of the person slain to commit a {elony,
or to do some great personal injury to the slayer, or to any
other person, and there is imminent danger of such design be-
ing accomplished; or

In the actual resistance of an attempt to0 commit a
felony vpon the slayer, in his presence, or vpon or in a dwell-
ing or other place of abode in which he is,’
It is clear that this cvase does not come within the

statutory definition of either excusable or justifiable homi-
cide. The Statute declares that homicide not being excusable
or justifiable is either murder or manslaughter.

It is conrceded and proved beyond all question, that,
on the second day of April, between one and two o'clock in the
morning, that this defendant inflicted a wound uwpon the de-
ceased, the nature and extent of which has been explained to
you by the Coronor's Deputy; that the wound was inflicted with
a deadly and dangerous weapon, and that the deceased died in

consequence of the wound so inflicted by him upon her. He

has therefore committed a homicide,; that is, in the language
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of this Statute, the killing of one human being by the act of
another human being, the defendant.

Was this Lomicide of the grade of marder in either
of its degrees, or, if not marder, was it manslaughter in the
first degree, it being conceded by the defendant's counsel,
that the facts do not bring the case within the statutory defl-
inition of manslaughter in the second degree?

The Statute defines murder in the first degree to
be, "the killing of a human being, unless it is excusable or
Jjustifiable" —-- "from a deliberate and premeditated design to
effect the death of the person killed, or of another."

Murder in the second degree, the Statuvte defines as
f'olleows: "Such killing of a human being is murder in the
secorxl] degree, when committed with a design to effect the

death of the person killed, without deliberation and premedi-

tation". You can readily see the distinction between the two
degrecs of muarder. In the first, there mist not only bhe an

intent to kill, but tlhiere muast be pProof establishing delibera-
tion and premeditation on the part oi the deilendant preceding

the act of killing; wiiile in the second degree there must be

an intent to kill, which intent is not preceded by delibera—'

tion and premeditation on the part of the defendant.
This defendant concedes, and the proof establishes

the fact beyond a question, that he deprived the deceased of




463
her 1ife, without any legal excuse or justification for so do-

ing; and, if the case rested there, tiien the question and the

only question whiclhh you would be called upon to determine would

be!: what grade of murder or manslaughter did the de fendant
commit ?

He interposes the defence of insanity, for the pur-
pose of relieving himsell from tlie position which he at pres-
ent occupies. lle does not claim that he is now insane; nor
does he claim that he was insane prior to the time he played
cards with the boy, if I understand his evidence clearly. But
he does claim that, at the time he committed the homicide,
that is, a2t the time he deprived his wife of her life, he was
then insane. This is an affirmative defence, one which the
law requires sliould be established by evidence satisfactory
t0 a jury.

The Statute provides, that a c¢child, under the age
of seven years is not capable of committing a crime, that an
act done by a person who is an idiot, imbecile, lunatic or in-
sane, is not a crime, and that a person cannot be tried or sen-
tenced to any punishment, or punished for any crime, while he
is in a state of idiocy, imbecility, lunacy or insanity, so as
to be incapable of understanding the proceedings or making his
defence. The latter portion of that Statute applies to a

case of present insanity; that is, if this defendant was now
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insane, to such an extent that he was incapable of understand-
ing the proceedings taken against him, or making his defence,
he c¢owuld not be tried.

The first part of the section, which is the part

which I pPropose to impress upon your memory as applicable to

the defence is: "An act done by a person who is an idiot,

imbecile, lunatic or insane person is not a crime." "A per-
son is not excused from criminal liability as an idiot, imbe-~
cile, lunatic or insane person, except upon proof that, at the
time of committing the alleged criminal act, he was laboring under
such a defect of reason as eitiier, first, not to know the na-
ture and quality of the act that he was doing; or, second,

not to know that the act was wrong." The mere fact tnat =
rerson is an idiot, imbecile, lunatic or insane person does

not relieve him from the consequences of his criminal act, un-
less he was laboring under suech a defect of reason, at the time
that he committed the alleged criminal act, as either not to
know the nature and quality of the act that le was doing, or
not to know that the act was wrong.

Another provision of the Statute, to which I desire
to call vour attention in this connection is that a rPerson is
presumed to be responsible for his acts, and the burden of
Proving that he is irresponsible is upon the accused Person,

except as otherwise prescribed in this Code.
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So we start, in this c¢ase, witl: vlhe presumption that
titis defendant, at the time that he perpetra+*sed the act which
resvlted in the death of the deceased, was legally resvonsible
for hhis act, and the burden of establishing his irresponsibil-
ity rests upon him, to a certain extent -- an extent that I
will explain to yvyou hereafter.

The claim on the part of this defendant, is tliat at
the time that he committed this act, the killing of tlhis woman
he was laboring under such a defect of reason as either not to
know the nature and gquality of the act that ne was doing, or
not to know that the act was wrong. He also claims in this
connection that, at this time, he was laboring under the ef-
fects of intoxication, brought on by himself,; that is, that

he himself, voluntarily drank liguor 4o such an exXxtent that

it impaired and prevented the use of his reasoning faculties.

!
7. L
.Statute says in reference to veoluntary intoxication "No act
A

committed by a person while in a state of voluntary intoxica-
tion shall be deemed less criminal by reason of his having
been in such condition; but, whenever the actual existence of
any particular purpose, motive or intent is a necessary cele-
ment to constitute a particular species or degree of crime,
the jury may take into consideration the fact that the accused
was intoxicated at the time in determining the motive, purpose

or intent with which he committed the act."
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I will now call your attention to what the law of
this State is, as laid down by the Court of Appeals. I refer

to the case of Kenny against The People.

"The prisoner is a car driver. On the night of the

2lst of April, at 8 o'eclock, with his wife and two children,

he entered the grocery store of TFrederick Mohrmann, at the cor-
ner of Fulton and Albany Avenues in the City of EBrooklyn, and
purchased some groceries for his family use. While there he
commenced speaking about some railroad conductor, with whom he
had a quarrel about two hours previous. His wife said the
conductor was a nice man, and did not want to do him any harm.
He told her, in an angry tone, not to interfere in his busi-
ness, and be quiet, otherwise lLe would punch her. He there-
upon struck her in the face and kicked her, Mohrmann came

from behind the counter, and told him to leave the store --

that he wanted no fighting, and, if he did not stop, he would
put him out. Kenny said he could not put him out. Mohrmann
made the attempt and failed. He therceupon called the wit-~
ness, Rink, to assist him, and by their joint efforts he was
removed from the store to the street, and the door locked, and
while this was being done, he declared he would kill the Dutch
son of a bitch, meaning Mohrmann. The prisoner +then threw
stones through the windows and door of the store, and said he

wanted his two children. The door was opened by Mohrmann
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and the children put out in the street and the door c¢losed
again. He also threw coal, a coal shovel, a measure, and,
w¥ith a stone of about twenty pounds weight, smashed open the
door, and came into the store, Here he took up a saw, and a
piece of ham and threw them at Mohrmann, and struck him with
them, The prisoner went again into the street, and the door
was again shut against him, He broke in the door once more,
and came into the store. There was in the store what the
witnesses called a meat bench, upon which was lying a large
knife, The prisoner seized this knife and struck the bench
once, then rushed into the room behind the store, where he met
the deceased, John Ravensburgh, a person residing with Molhr-
mann at the time, and with whom the prisoner had no words or

controversy, and struck him three blows or thrusts with the

kXnife, two of which entered the chest, and the other one the

abdomen of the deceased, who died therefrom almost instantly.
The prisoner at once became quiet, consulted with his wife
where he should go, and as to the best means to escape. She
recommended him to go to East Brooklyn, and he left the scene
of the murder, going in that direction, after telling his wife
that if any policeman made inquiry, to say he had not been
about there that night. The proof leaves little doubt that
the prisoner was in a state of intoxication, more or less at

the time, but otherwise was in the full Possession of his
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senses, and quite conscious of what he was doing. The re was
also proolf to show that, while sober, he was a c¢ivil man, but,
when drunk, unusually vicious. "

I have read the statement of facts in the case of
Kenny to you so that you may be able to distinetly understand
what the law of that case and the law applicable to this case
is: The trial Court instructed the jury, among other things
"That voluntary intoxication furnished no immunity nor excuse
for crime; that even where intent is a necessary ingredient
in the crime charged, so long as the offender is capable of
conceiving a design, he will be presumed, in the absence of
rroof to the contrary, to have intended the natural conse-
quences of his own act, and when one, without provocation
kills another with a deadly or dangerous weapon, no degree of

intoxication, short of that which shows that he was at the

time utterly incapable of acting from motive, will shield him

from conviction. "

That is the law of this State applicable to this

case. Voluntary intoxication, is no defense whatever to

crime; and, therefore, unless tlhie intoxication, if you do
find that this defendant was intoxicated, went to the extent
of completely preventing him from the exercise of his mental

functions, and understanding what he was about to do when he
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committed the act, it furnisiies no defence or excuse whatever.
In other words, or in the language of this case, "no degrece
of intoxication, short of that which shows that he was at the
time utterly incapable of acting from motive, will shield him
from conviction. "

Has this delense been sustained? If it has and
the Prool satisfies you that at the time that Le Perpetrated
the act, he was in such a mental condition as to be incapable
of knowing what he was doing, or of knowing that the act wirich
he did commit was a wrongful act, he is not guilty.

On this question you must take the testimony of the
defendant himself, that of his son and that of the telegraph
boy, as well as the testimony of all the other witnesses who
have been examined on both sides, including the medical evi-

dence tending to show the actions and conduct of the de fendant

during Satwurday night, and down to the time he committed the

homicide. My recollection, gentlemen, of the testimony bear-

ing upon the question of intoxication is substantially this:
The defendant came home from the Island, where he had served
a term of imprisonment for four months; during that time he
was entirely free from the effects of intoxicating liquors.

No ligquor was furnished to him there, and he drank none. He
worked every day at his trade while upon the Island, when work

was to be done, or when the weather permitted. He came to
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this City, and he met his son. He went with his son to his
house. He spoke to his children. Everything that he has
done down to that point is conceded to be perfectly rational.
He went to bed tliat night. He got up the next morning. He
sent one of his children out for beer and a newspaper and he
gave her the money to get both. He drank the beer in the
ordinary way. ITe drank ong or two pints, and the evidence
in this case does not show, if I am correct, -- but I leave it
entirely to you -~ that there were any more than three pints
of beer drank or four pints at the outside, by this defendant
on this occasion to which I am now referring. There is evi-
dence tending to show that he drank, prior to that time,strong
spirituous liquors at various places. e has told you what
and how often he drank, what he paid for the drinks, the

places or some of them where he drank, and that he got to his

home, and that he does not exactly know how, -- whether he

was assisted or not, -- but he got there, that he had $1.25

which he collected from McCarthy, for whom he had been working
before he was sent to the Island.

About half past nine o'clock at night, a part of the
family being in the rooms of the defendant, and part of them
being in the rooms of Mr., Pohlmann adjoining, he got into

a difficulty with Mrs. Pohlmann. Some words passed between
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them in the hall. After attending to her business she return-
ed to hwer own rooms, and shortly after doing so the delendant
knocked at her door and when it was opened he threw a »itcher
of water vwon her. Then a dif'ficulty occurred between Mr,
Pohlman and the defendant, and there was a struggle for the
possession of the pitcher. In the scuf'fle between those two
men, in the hall, the pitcher was brcken, and the defendant
received a slight wound upon his head, causing hiim to bleed
to a considerable extent. A policeman was tiien called in.

I will not refer further to the scenes whiicii were enacted on
those occasions, leaving it to vou to say whether or not on
the occasion when the policemen came in, the defendant was
sulering from insanity to such an extent as not to know tnor-
oughly what he was doing on those occasions. The evidence
shows that he went to bed and his son,his wifle and a telegraph
boy came into the rooms. The defendant left his bed in the
rear room, went to the middle of the room where his wife was
and addressed some language to her which it is unnecessary to
repeat, and then sprang upon his wife,caught her by the hair,
pulled her head down, and then inflicted the terrible wound
upon the back of her neck which resulted in her death. He
was then arrested. He resisted and was taken by forg¢e down

thie stairs to the street and thence to thie station lhiousc. He

was arraigned before the Sergeant in charge and gave truthful
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and intelligent answers to every question which the sergeant
. off police propoundecd to lLrim.

The gquestion for your determination is: Was he, at
the time he committed the homicide laboring under such a de-
fect of feason as not to know the nature and quality of the
act that he perpetrated, or not to know that the act was
wrong®? If he was, he has committed no criminal offence, and
you must acquit him. If, however, yvou come to the conclusion
that that dedfence has not been sustained, and sustained as ful-
ly as the law requires that it should be, the defence must
necessarily fall to the ground. Bearing upon the defence of
insanity, I will only trouble you further by reading from a
charge delivered by Chief Justice Davis:

On the subject of insanity he said: "The Courts

of this State have laid down with great distinctness the law,

to which I shall now call your attention, and, that I may make
no mistake on the subject, I shall read to you from the opin-
ion of the Court of Appeals what I intend to charge you as to
what the law of insanity is in this State."

"This opinion" he says "was pronounced in a case of

murder. The Court below had charged that, to establish a de-

fence on the ground of insanity, it must be clearly proven
that, at the time of committing the act, the subject of the

indictment, the party accused, was laboring under such a de-




fect of reason, of disease of the mind, as not to know the
nature and gquality of the act that he was doing; and, if he
did know it, that he did not krnow that he was doing wrong."

He then quoted the case of the People vs. Bodine,
in which the law was laid down that: "Where insanity is in-
terposed as a defence to an indictment for an alleged crime,
the ingquiry is always brought down to the single question of
a capacity to distinguish between right and wrong at the time
the act was done."

"Tt{ must be regarded as the settled law of this
State, that the test of responsibility for criminal acts,
where mnmsoundness of mind is interposed as a defence, is the

capacity of" the defendant to distinguish between right and

wrong at the time of and with respect to the act which is the

subject of the inquiry."

That is the law of this State in respect to this de-
fence, and is the law by which you will be governed in de-
termining the question of whether the defence, which has been
interposed here, has been established or not.

Assuming, and it is a2 mere assumption on my part,
that vou will find adversely to the defendant upon this de-
fence, you will then consider the evidence for ;he purpose of
determininhg whether the defendant is guilty of murder in eith-

er the FTirst or second degree, or manslaughter in the first
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e/
degree%&as tle act of killing from a deliberate and premedi-

tated design to effect the death of the deceased? Again 1
invite your attention to this case of the People against Wal-
worth, where the terms, deliberation and premeditation re-
ceived from Chief Justice Davis a judicial construction.

He savs:

"The deliberation and premeditation required to con-
stitute murder in the first degree is something quite differ-
ent from the actual presence of the intention formed at the
instant of the striking of the blow or the firing of the shot.
It is essential that it should appear in a case where the of-
fence charged is murder in the first degree, under this Stat-
ute, that there was some actual pre-deliberation and premedi-
tation in and upon the mind of the accused in respect to the
subject matter of the offence before the actual occurrence of
the act which was alleged to be the crime."

As to the time necessary to deliberate and premedi-
tate. I call your attention to one or two cases in the
Court of Appeals. "If£ that Court says the killing is not the
"instant effect of impulse, if there is hesitation or doubt
"to overcome, a choice made as the result of thought, however
"short the struggle between intention and the act, it is suf'-
"ficient to characterize the crime as deliberate and premedi-

"tated munder."




475
"Under the Statute, there must be not only an inten-
tion to kill, but there rmust a2also be a deliberatc and Premedi-
tated design to kill, Such design must precede the killing
by some appreciable space of time, but the time need not be
long. It mast be sufficient for some reflection or consid-
eration nwpon the matter and the choice to kill or not to kilil,
and for the formation of a definite purpose to kill. The
human mind acts with celerity which it is sometimes impossible

to measure, and whether a deliberate or pPremeditated design to

kill was formed, must be determined from all of the circum-

stances of the case.”

For the purpose of establishing motive on the defend-
ant's part. It is claimed on the part of the People that the de-
Tendant for a series of years, had treated the deceased with
more or less bruvtality, that he was frequently arrested for
assaults perpeitrated by him upon her, or for gross intoxica-
tion and the use of abusive language towards her, that he was:
sometimes Tined, but, in a number of cases, upon the applica-
tion of his wife, and the withdrawal of the charge by her and
his promise of better conduct towards her, he was discharged;
that finally he was arrested for an assault perpetrated upon
her, and was convicted and sentenced to imprisonment in the
penetentiary for a period of four months: that he had, on

other occasions, threatened to kill his wife, and that, al-
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though he claims that he was a loving and affectionate husband
and a good father, there is thiis evidence tending to show that
at least, e was a man in the habit of indulging in intoxicat-
ing liquor, and rescerting to acts of violence towards his wife
and family. It is also claimed that he deliberated upon the
act ; tihhat he provided himself with the weapon which he used
upon this occasion for the purpose of perpetrating it, that
he approached his wife slowly from the bedroom and conversed
with her, having this weapon hidden behind his back; that he
then approached her rapidly, from z point indicated on the
diagram by the witnesses; +that he seized her by the hair and
inflicted the wound, in the manner which the witnesses have
described, the telegraph bey and defendant's son.

If the c¢laim of the prosecution is proved, the facts
have a bearing upon the question of deliberation and pfemedi—
tation. Upon the question of intent, that is, the intent to
deprive the deceased of her life, you have also the right to
take into consideration those facts, if they be facts, to
which I have referred; and, in addition to these facts, the

character of the weapon which was used, the part of the body

uvwpon which and the manner in which it was used by the defend-

ant, and the result which was accomplished by the use of the

weapon,
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The law Presumes that every sane man intends the or-
dinary and natural consequences of his acts; if' a man, armed
with a dangerous and deadly weapon, approaches another and
uses it against a vital part of the body of that person, and

death ensues, in the absence of any explanation to the con-

trary, the law will presume that he intended to commit the act

which he has committed.

If vyou come to a conclusion, upon all of the evi-
dence in this case, that there was not deliberation and pre-
meditation on the part of the defendant preceding the act of
killing, the next question for you to determine will be wheth-
er he formed an intent to kill, and, acting upon the formation
ol that intent, did kill the woman without premeditating or
deliberating upon the act of killing, he is guilty of murder
in the second degree, and not of murder in thie first degree.

To constitute murder in the second degree, the Jury
may find, if the evidence will warrant them in doing so, that,
at the very moment of inflicting the wound, the defendant in-
tended to kill. If they so find, it is sufficient to consti-
tute murder in the second degree.

If you come to the conclusion that neither rmurder
in the first or second degree as I have defined these crimes
has been perpetrated, the next guestion will be: does the

alleged crime come within the statutory definition of man-
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slavghter in the first degree? and, before ¢calling your atten-
tion to the statutory de{inition of ranslaughter, it 1is proper
for me to instruct you as to the difference beitween marder and
mans lavghter. Murder must be bpreceded by an intent to kill,
while manslaughter is the killing of a luman being without

an intent to kill.

vSueh homicide" the Statute says "is manslaughter in
the first degree, when committed without a design to effect
death.

By a person engaged 1in committing, or attempting to
commit a misdemeanor aifecting the person or nroperty either
of the person killed, or of another.”

I+ is not claimed that this case comes within that

csuibdivision of the Statute. I+ is claimed that it comes

within the subdivision which I am now about to read to you.

"In the heat of'passion, but in a2 cruel and unusual
manner, or by means of a dangerous weapon. "

It is claimed that this case may g0 to you under
that subdivision of the Statute.

I have given you the definitions of homicide, I have
instructed you in reference to the defence of insanity. - The
instructions which I have given you are based upon the decis-
jons of the Court of Appeals of this State, which is the law

by which you are bound, and you are required to take the rules
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of law from me, without attempting te question their correct-
ness, and apply them to the facts,

The defendant is entitled to what the law calls a
reasonable doubt. A reasonable doubt is a doubt whiclhh arises
out of the evidence in the case, and is such a doubt as hon-
est, consciencious and painstaking men may entertain upon a
given state of facts. The law does not require the District
Attorney to establish guilt beyond all doubt, because that
would be requiring him to do an impossible thing. It does,
however, require that he shall bring home guilt to this prison-
er, by satisfactory evidence, and beyond a reasonable doubt.
When hie has deone that, he has complied witihh tihe requirements
of the law,.

If, after a careful examination, which I know you

will give to the evidence in this case, vou come to tlie con-

clusion that there is a reasonable doubt of the defendant's
guilt of the offence charged in the indictment, it will be
your duty to give him the benefit of that doubt, and to acquit
him, Unless he was in such a mental condition at the time
that he perpetrated the act, as to be incapable of comprehend-

ing its nature and quality, he was not in a condition in which

he can be held c¢riminally résponsible ffor the crime of marder

in the first or second degree, because it requires delibera-

tion and premeditation and intent. But, if yvou come to the
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conclusion beyond a reasonable doubt, that, althougli: he was
intoxicated at the time he committed the act, he had suffli-
cient control over his mental powers to cnable hiim to distin-
guish between right and wrong, in respect to the act witich he
committed, he is responsible for his acts. ILf you come to
the conclusion that there is a reasonable doubt as to his
guilt of nmrder in the first degree, and no reasonable doubt
that he is guilty of murder in the second degree, the law
saye it is your dviy te give him the benefit of that reason-
able doubt, and convict him of the lesser degree of murder,
instead of the greater, and if you come to the conclusion that
he killed the deceased without a design to effect her death by
means of a dangerous weapon, he is guilty of manslaughter in
the first degree, and it will be your duty to convict him of
that degree of homicide. I now submit this case to you,
adding that the public prosecutor has performed his duty, and

the counsel for the defence have also performed their duty

fully. All tlhe evidence lLias been laid before you, and is now

in your possession, and upon you rests the responsibility of
determining this case in the way which the law requires that
it should be determined.

Your verdict in this case will be either guilty of
murder in the firs:i degree, guilty of murder in the second de-

gree, guilty of manslaughter in the first degree, or not guilty




on the Sround of insanity. The case is now witlhh you.

Mr. Purdy: I{ yvour Honor please, has your lonor
called the attention of the jury to the fact that reasonable
doubt as to the question of sanity ----

The Court: I said that he is entitled to the bene-
1+ of every reasonable doubt as to all of the facts.

LMr. Puvrdy: The burden of proof is on the prosecu-
tion to show that e was not insane.

The Court: I told thwe jury and I say now, gentle-
men, if the case rested upon proof that delendant killed the
deceased, that then the defendant was guilty of homicide in
one of the degrees, and then I instructed the jury in refer-
ence to the defence interposed here. I instructed them as
to the defence of insanity, and what had to be establisnhed to
their satisfaction t+o establish th:at defence. You ask me now
to charge further as to the reasonable doubt as to his sanity?

Mr. Purdy: The reasonable doubt as to his sanity.

The Court: And something about the burden of proof?

Mr. Purdy: Yes, sir.

The Court: I will read to you, gentlemen, from a
decision of the Court of Appeals:

"Oprimes can only be committed by human beings, who
are in a condition to be responsible for their acts, and, upon

this general proposition, the prosecutor holds the affirmative
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and the burden of proof is upon him. Sanity being tiie normal

and usuzal condition of mankind, the law presuming that every
individual is in that state. llence a prosecutor may rest
upon that Ppresumption, without other proof. The fact is
deemed to be proved prima facie. Whoever denies thiis, or in-
tarposes a defence based upon its untruth, rmast prove 1it; the
burden, not of the general issue of crime by a competent per-
son, but the burrden of overthrowing the presumption of sanity
and of showing insanity, is upon the person who alleges 1it,
and, if evidence is given tending to establish insanity, then
the general question is presented to the Court and Jury ,wheth-
er the crime, if committed, was committed by a person respon-
sible for his acts, and, upon tiiis question, the presumption

of sanity, and the evidence, are all 1o be considered, and the

prosecutor helds the affirmative, and, if a reasonable doubt

exists as t0o whether +tlie prisoner is sane, Or not, he is enti-
tled to the benefit oi the doubt and to an equitial."
Mlay I ask permission, your ilonor, to
take some exceptions?
The Court: I thouglit there were no exceptions?
Mr. Purdy: 1 have no exceptions,
Mr. Kinsley: I have some.

The Court: Then you may take them.
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Mr. Kinsley: I'irst: An exception to ti:at portion
of your Honor 's charge where your Honor instructs the jury
that if the jury believe that the defendant killed his wife,
without justification or provocation, as it is claimed by the
People on the evidence, he has committed a horrible c¢rime --
in substance.

Second : T also take an exception to thiat portion of
vour Honor's charge, where vour Honor sayvs whien he committed
this homicide, he Torfeited his life -- in substance.

Third: I also take an exception to that portion
of your Honor's charge, where your Honor says, that 1if an ad-
verse verdict is arrived at in this case, the defendant should
not complain and that this homicide was either marder or man-
slaughter -~- in substance.

FPourth: I also take exception to that portion of

your Honor's charge, where your Ilonor says, that it is conced-
ed, and the evidence shows, that the homicide was committed
without excuse or justification -~ in substance.

Mr. Kinsley: May I call your Honor's attention to
the requests to charge that I gave you?

The Court: Yes, here are the requests.

Mr. Xinsley: I except to the refusal or omission of

the Court to charge any of the reguests to charge.,




REQUESTS T O CHARGHE.

1,
The prisoner is presumed to be inmocent of the of-

fence charpged against him.

2.
If the Jury believe there is a reasonable doubt, on
all the evidence in the case, as t0o his insanity absoliving
from crime at the time he comnitted the act of killing, he is

entitled to the benefit of that doubt, and siiould be acquitted.

3.
If the delendant has introduced evidence tending to
overthrow the presumption of sanity and to show insanity which
absolves from crime. the people must satisly the Jury upon the

whole evidence beyond a2 reasonsble doubt that the defendant

was mentally responsible or he shiculd be ac¢quitted.

4.

The rule of law "that if the Jury have a reasonable
doubt , from the asvidence, that the prisoner is guilty of the
crime set forth in the indictment, he should have the benefit

of the doubt", applies to the sanity of the prisoner as well

as to the act itself.
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The law does not require that the insanity of mental
aberration which zbsolves from crime should exist for any defi-
nite period, and only that it existed at the moment when the

act occurred with which the prisoner stands charged.

G
If +he insanity or mental aberration which absolves
from crime operated at the moment that the act with which the
prisoner is charged was committed, that is sufficient in law
to absolve the prisoner from guilt and he cannot be convicited

of the offense charged in the indictment or any other offence.

7.
The People must satisfy the Jury beyond all reason-
able doubt thet the prisoner understood the act at the moment
it was committed, and if the Jury find that he did not under-

stand it at the moment he comnitted it, he cannot be found

guilty of the crime charged in the indictment or any other

crimé, and it is the duty of the Jury to zacquit him.

8.
That the People must satisfy the Jury beyond all

reasonable doubt that at the moment the act alleged in the in-
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Aictiment was committed by the prisoner, he had reason, percep-
tion and understanding sufficient to enable him to discern
right from wrong, and that if he had not, it is the dAuty of

the Jury to acquit him.

9.
That the People must satisfy the Jury beyvond all
reasonable doubt that a2t the moment the 2c¢t 2lleged in the in-
dictment was committed, the prisoner had suflficient reason and

will under 21l the circumstances as they may be found to have

proved, to form and have a criminal intent and purpose, snd if

he had not, the Jury must scquit.

10,
If under the testimony in the case, the Jury believe

the def endant was "wholly unconscious at the time" he took the
razor and cut the deceased, he was not guilty of a criminal

act , and must be acguitted.

11.
If the Jury have a reasonable doubt Irom the evidence,
whether or not he was wholly unconscious at the time, he is

entitled to be acquitted.

12 .

If the Jury believe from the testimony in the case
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that the defendant "d4id not know what he was doing at the time"
of the cutting, he was not guilty of a criminal act and carmot

be convicted.

13.
If the Jury have & reasonable doubt from the evidence
whether the defendant knew what he was doing at the time of

the cutting, he should be zcquitted.

14,
It does not make any difference how the deflendant

received the delect of reason under which he was laboring, if

it was such as absolves from crime, under the law he should be

acquitted.

15.
And if upon the whole evidence in the case,the Jury
have 2 reasonzble doubt whether the defendant was in the men-

tal condition thus described, he should be acquitted.

16.

If the Jury believe the defendant was in a condition
of mind which absolves from c¢rime at the time of the cutting,
as is cla imed for him under the testimony in the case, they
should no%t allow any prejudice or feeling whatever to effect

or influence them in rendering a verdict of acquittal.




17.
TP the Jury Ffind the killing was done by defendant
under an insane impulse, which, at the time, destroyed the
capacity to distinguish between right anl wrong as to the par-

ticular act complained of, the def endant should be acquitted.

13.
1f the Jury entertain a reasonable doubt as to
whether the prisoner was sane or not when he killed his wife,
he is entitled to the benefit of that doubt and to en acquit-

tal.

19.

If the Jury find that the delendant introduced evi-
denice of his conduct on Saturday -- two days preceding the
homicide -- and said evidence was not contradicted by the Peo-
ple, corroboration of sald evidence is not required by law.

The Jury retired and subsequently returned to the

Court-room.
The Court:

Gentlemen: T understand that you desire to have the tes-

timony of officers Cairns and Fagen, in the direct examination,

read. The stenographer will read that testimony for you.

(Testimony read by the stenographer).
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Sixth Juror: Will your Honor read the difference
becween doubt and reasonable doubt?

The Court: I will state it. I said to you that
the prosecution were bound to establish the guilt of the de-
fendant, beyond a reasonable doubt, not beyond any doubt or
all Aoubt. It must be a reasonable doubt. A reasongble

doubt hzs been defined to be a doub+t a rising out of the evi-

dence in the case and nothing else; such a doubt, as honest,

painstaking men, after a full, fair and impartial examination

of the evidence submitted to them may entertain.
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CITY AND COUNTY OF NEW YORK, SS.
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The prisoner is preswuanl 2o be innocent of the
ofi’ense charred arainst him,
20

IL the jury belive there is a reasonuble doubt,

on all the evidence in the case as to his insanity absolving

4 4

M 4;' . B s e
Trom crime at the > he committed the act of sheeddinsy

-
.

lhe is entitlod to the bLenei'it of that doubt arnd should : o

acquitted,

IL the defendant has introduced evidenecae tending to
ovaerthrow the presumbtion of sanity and to gshow Insarity which

2bsolves f'rom erime, tho people mast satisfy the jury upon
the whole evidence heyond a reasonable dobht that the defon
Adant was mentally responsible or he should he acquitt ed,
4
The rule of law "tht 1l the jury have a reasonable
doubt, fronm the evidence, that the prisoner is gullty of the
crime set Iorth in the indictemant, he ashould have the benefit
of the doubt", apprlices to the sarity of the prisoner as well
as to the act it elf.
S
The law doesnot reguire that the insanity or mental |
abberation which absolves from crime should exist for any

';definite period, and only that it cxisted at +the moment when

‘the act occured with which the prisoncr stands charged,

'
]
i
,
;
.
|

|




3
It the insanity or mental abhberation which absolves
from crime operated at the moment that the act ith whicl: the
prisoner is charged was committad tihiat is sulficient in law

to absolve the prisoner from guils and he carmot be convioted

o' the offense charged in the indictement or any othaor

oliense,
7
The people mist satisly the jury beyo d all reaso-
nable doubt thati: the prisoner understosd the act at the
moment it was committed, and il the jury find that he aAid 110t
un erstand it at the moment he committed it, he camot he

Tound puilty of the crime charpged in the indictement or an

other cyime, and it iz the &ut vy B0 acquit him,
b

That the people must sat isTy the jury bhevond all
reasonbale doubt that at the moment the a:t a2lleged in th
indictement was committed by the prisoner, he had reason
percept 1on and understnaing sutficient to enable him to
Aiscern rignt from wrong and that il he had net, it is the
daty ol the jury to aecquit T:iin,

9

That it is the duty of the pople to satisfy the
jury beyoe d all reasonable doubt that at the moment the act
alleged in the indictement was committed by the pr osner, he
has reason, perception and understanding sufficeient toonable
him to discern right Lrom wrong with respectto that parti
cular act, and if he did net the jury must acquit.

10/

That the people must satisf'y the jury beyong all




reasonable doubt that at the moment the act allepsed in the
ictement was commnitted the prisoner had su:f'icient reason
and will andxr all the circuamstances as thogy may be found to
have heen proved. to fom and hove a criminal intent ol
purpose and il he had not, the jury muast acquit,
12,
I under the testimony in the case tha jury belive

Fs

det odant was Ywhlly tngonscious at thie € ime® he took

razor and cut the deceased, he was not cuilty of & cri-

minal act and nast Lo a gquitted,.

If the jury have a reasonabhle doubt fraoun the evi-
denice vhother o:r not he was wholly unconscious at the € ime,
me 1s entitled to be acquitted,

15,

If the jury belisve from the tostimony in the case,
that the deendant, "did not kneow what he was doing at tne
time" of the ecutting he wus not ¢guilty ol a criminal act and
camiot be convicted,

L,
I the jury have a resonable deubt fron the evidenceg

wvhether the defendant knew what he was doing at the time of

Lt
L s * 4 . .
1 £y

the shgesizys, he shonld be acquitted.

A,

5
It does not make any d4difference how the defendant
received the deffect of reason u-der which he was laboring,
if it was such as absolves from crime, under the law he shoul 3
be acquitted,
16

And if upon the whole evifence in the case the




jury have a resonable doubt whethor the defendlant was in
the metal condition thus described he shinull bhae aecauitted,
17
IL the jury believe the der-ondlant was in a  ondi
tion of mind which absolves frown criue at the time of the
is claimed f'or him under the test imony in the case
they should not allow any prejudice oy I'ecling whatever to
effect or influenece them in rendering a verdict of acouittal,
18
If the jury find the killing was done by deimdant
unler an insane impulse, which, at the time, destroved the

capacity to distinguaish between ric't and wrong as to the
. £

el
4

particular act conplained o the defoendant hhould be ac:uittod

19

the jury entertain a reasonable deoubtaos
whether the prisoner was sane or mnot when he

he ic entitled to the 1 L3 of tiiat doubt and to an acqui-
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In conformity with the above Order, I hereby make such Transfer.
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THE CITY OF NEW YQRK

DEPARTMENT OF RECORDS AND INFORMATION SERVICES

INSTRUCTIONS: For each item or unified group of items separated, '

complete two exactly
collection at the exa

du
ct

MUNICIPAL ARCHIVES

SEPARATION SHEET

pPlicate forms. Place one form within the

Place the separated item would occupy if it

could remain in the collection. File the other form with the
Separated item in its new location.

DESCRIBE ORIGINAL LOCATION OF ITEM (S): -

COURT G GENERAL SESSIONS

INDICTMENTS

8. Serles:’ :

COURT OF GENERAL SESSIONS

INOICTMENTS

2. Subgroup:

4. File Unlt & Box No.
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BRIEF DESCRIPTION OF ITEM (S):
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6. New Location:

Overs;ze

8. Date Separated:
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SEPARATED TO:

9. Separated By:
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Gourt of General Scessions of the Leace

OF THE CITY AND COUNTY OF NEW YORE.

Tix IPEOPLE OF THE STATE 0F NIEW YOoIK

againsi

The Grand Jury of the City and County of New York, by this indictment, accuse

of the Crive or Muarder in the First Degree, committed as follows:

The s:lid@m Q M -
-—/’—

e e ——

th(* ol the City of New York. in the Count Yy of New York aforesaid, on the roo eoes oo

day of QX-\Q-B\, y ——— in the year of our Lowrd one thousand eight hundred and

eigltt}'-s-L%&, at the Uiry and County aforesaid, with force and arms, in and upon one

W @M’

i the peace of the said People then and there being, wilfully, feloniously, and of

L
D A malice aforethoaght, did malke an assault, and — D~ — the suid
= “"‘-“-5 O Q-E “’-237\'-23&% » M R

the saidW QMJ\ViﬂL o certain /-um:.@’\/ —
which S\ﬁ_n__ the said QM QM’*’ i
3\:\':\/\_. right hand then and there had and held, in and upon the Ao e
of M the said W&. @M

then and there wilfully, feloniously, and of malice aforethought did stirike,

stab, cut and wound, giving unto Raesrws the said w QM“M;
then and there with the TSR e aforesaid, in and upon the PR S

of —- M the said w QMJ

ane mortal wound of the breadth of one inch, and of the depth of six inches, of which said




-

mortal wound _rS\w_. — the said " 3 S 3 . .
R

gt afnroaate] L the azoar o tfaineaid

!n #hf! S

thesadd
et Certtirbvnforesrid,

demrorinl-wonid-didcHes

-’&'\&WMMM,

And so the Grand Jury aforesaid do say: That the H:li(lQM

the said Wn.\_gc-\&, QM, in the manner and form, and by

-
the means aforesaid, wilfully, feloniously, and of M malice aforethought, did Kkill,

and murder, against the form of the Statute in such case made nud provided, and against the

peace of the People of the Stute of Now York and their dignity,

SECOND COUNT—

And the Grand Jury aforesaid, by this indietment, further accuse the said

of the same Criumr or MURDER IN TITE IFIRST DEGREE, committed as follows:

'.l_‘h.e Sﬂ.i(l@ m‘ Q M
»

late of the City and County aforesaid. afterwards, to wit: on the said r s oo d — .

day ot M v in the year of our Lord one thousand eight hundred

L
and eighty- '5'-‘%'& , 1t the City and County aforesaid, with force and arms, in and

o _U.J)OII the S_ai(l w Q MMN)

in the peace of the said People then and there Leing. wilfully, feloniously, and wirth

a deliberate and premeditated design to effect the death of o~ —__ the said

W—‘Z{’\' Q QB“\-M. did malke another assault, and
the said @M &S MW > A ~S o~ , the said

WQM with a certain h_m@fx/_
which &ﬁ_n_, ——the said QMQM in




Mra/ right hand then and there had and held, in and upon the PP P

o) pE— '3\..\“,-\_, the said W@M

thcn and there wilfully, feloniously, and with a deliberate and premeditated design to effect
the death OT?\\.‘A. the szlidw QM Lydid strike, stab, cut and
wound, giving unto >\.-¢..\_, the saidW@M’then
and there, with the )-\_c:s_rw\g-._, —aforesaid, in and upon the r\~.nb~r\/

of )\.\_m-\.,. e the saidw L M‘Q’"‘“‘J;
one mortal wound of the breadth of one inch and of the depth of six inches, of which said

e 1no1 t'l,]_ \\'Ollnfl Mt]le said WQ C‘MM
/

the-paiel- - , at-the-CHy-and-County

aferesald- %mmm

And so the Grand Jury aioresald do say: That the bﬂld@ol(,-wb\q,

the said Wh.q(&—.s&, QM in the manner and form, and by

the means aforesaid, wilfully, feloniously, and with a deliberate and premeditated design
to effect the death of ——— SN~sm_ —— the said MM@Q&M,

did kill and murder, against the form of the Statute in suclt case made and provided, and

against the peace of the People of the State of New York and their dignity,

JOHN R. FELLOWS,

District Attorney.







