DECLARATION AND CHARTER

OF THE

N/

Amevican Suvety Company of New York.

As amended to conform to the “ Insurance Law’ being ““an Act in relation to inswrance
corporations, constituting Chapter 38 of the general laws” of the State of New Yorlk, and
also kenown as Chapter 690 of the Laws of 1892. Approved by the Governor, May 18th,
1892.

Declaration in conformity with an Act of the Legislature of the State of New York, en-
titled: ¢ An Act to provide for the incorporation of Life and Health Insurance Companies,
and in relation to agencies of such companies,” passed June 24, 1853, and the several acts
amendatory thereol and supplemental thereto, and with reference to another Act of the Legisla-
ture of the State of New York, entitled: ‘“An Act to facilitate the giving of bonds required
by law,” passed June 13, 1881.

We, the undersigned, as incorporators, do hereby declare that we do associate ourselves
together, and that we intend to form and incorporate a company under the second depart-
ment named in the aforesaid Act, passed June 24, 1853, for the purpose of guaranteeing
the fidelity of persons holding positions of public or private trust, and of making or guaran-
teeing bonds and undertakings required by law ; and to that end we propose to adopt a Charter,
as follows :

CHARTER.

ARTICLE L
The name of the company shall be the AMERICAN SURETY COMPANY OF Nuw YORK.

ARTICLE ll.

The principal office for the transaction of the business of the company shall be in the
City of New York, where the company shall be located ; but the business of the compuny
may be transacted by means of agencies, pranches, or otherwise, throughout the United States
of America and elsewhere.

ARTICLE Ilil.

The kind of business to be undertaken by the company shall be the guaranteeing the
fidelity of persons holding places of public or private trust, guaranteeing the performance of
contracts other than insurance policies, and executing or guaranteeing bonds and undertakings
required or permitted in all actions or proceedings or by law allowed.

ARTICLE 1V.

Firsrry. The corporate powers of the company shall be vested in a board of trustees,
and shall be exercised by such board direetly, and through such committees or officers as the
said board may elect or appoint.

SrcoNpLY. The board of trustees shall consist of not more than fifty-one and not less than
thirteen members, each of whom shall be a stockholder in the company, and a majority of
whom shall be citizens of the State of New York. The first board of trustees shall consist
of fifty-one members, and thereafter the number of the members of the board shall be such as
from time to time shall be fixed by the by-laws of the company.

TuirpLy. 'The board of trustees shall have power to make the by-laws of the company,
and to prescribe such regulation for the transaction of the business of the company as it
chall deem necessary for the management of its affairs not inconsistent with the laws of this
State and the United States, and it shall have power to alter, suspend, amend or add to the
same at pleasure subject to a like restriction.

FourraLy. The said board shall have each and every power necessary to carry on the
business of the company, and to enable it to exercise ail the powers and franchises of the
corporation, and may appoint an Executive Committee from their number having like
powers when the board is not in session.

FretuLy. The board of trustees shall have power to provide by by-laws what number of
trustees, not less than seven, constitute a quorum of the board for the transaction of business,
and until the board shall so provide, seven members of the board shall constitute such quorum.




ARTICLE V.

FirsTt. ©-The board of trustees of the company shall be elected from the stockholders,
and the first board of trustees shall be elected and shall hold office as hereinafter provided, and
until their successors shall be elected.

SeooNDLY. The board of trustees shall, at its first meeting, divide itself by lot into three
classes, each of equal number. The term of service of the first class shall expire at the end of
one year from the first Tuesday after the first Monday of January, 1882; that of the second
class at the 'end of two years from such time, and that of the third class at the end of three
years from such time. At the end of the first year, which shall be on the first Tuesday after
the first Monday in January, 1883, and annually thereafter, one-third of the whole number of
trustees shall be elected, and the persons so elected shall hold their offices for three years and
until their successors are elected. In case of a reduction of the number of members of the
board of trustees, then at any annual election only so many members shall be chosen as shall
be needed to complete the board.

TairDLY. The President of the company, prior to each annual election of the trustees,
shall appoint three inspectors of such election.

FourTHLY. Each election of trustees shall be by ballot, and a plurality of votes shall
elect.

FreraLy. At meetings of stockholders each stockholder shall be entitled to one vote, in
person or by proxy, for each share of the capital stock of the company held by him and trans-
ferred to him on the books of the company not less than thirty days immediately preceding
such election.

SixTHLY. The trustees shall, at their first meeting (and subsequently at the first meeting
of the board after each election of trustees), elect from among their number a Président and
also a First Vice-President of the company, who shall respectively hold their offices for the term
of one year and until their successors are elected.

SEVENTHLY. The board of trustees shall have power at any time to appoint additional
vice-presidents, one or more secretaries or assistant secretaries, and such other officers and such
agents and clerks as said board shall deem expedient and proper for carrying on the business of

the company ; and the persons so appointed shall hold office during the pleasure of the board.

ARTICLE VL

FirsT. ~ A vacancy occurring in the board in the intervals between the annual elections
may be filled by the board for the unexpired term. The trustees of the company shall be
eligible for re-election.

SeconpLY. The board of trustees shall have power to fill, by appointment, a vacancy
occurring in the office of President or Vice-President until the annual election next after the
happening of such vacancy.

ARTICLE VIl

The amount of capital stock of the Company shall be Two Million Dollars, divided into
Forty thousand shares at Fifty Dollars each, which shall be transferable only upon the books
of the Company in conformity with its By-Laws.

ARTICLE VIII.

The fiscal year of the company‘, after the 31st day of December, 1881, shall commence on
and with the first day of January in each year, and the fiscal year shall terminate on and with
the 31st day of December in each and every year.

ARTICLE IX.

B. H. Bristow, Lyman W. Briggs and William 8. Opdyke, of New York City, shall act
as commissioners on behalf of the corporators in opening books to receive subsériptions to ‘the
capital stock of the company, and to distribute the stock among the subscribers, if more than
the necessary amount is subscribed, and to collect in the said capital and complete the organiza-
tion of the company. They shall also act as inspectors of the election of the first Board of
Trustees of the company, which election shall be held at such time and place as they shall
appoint, and upon at least ten ~days notice given by advertisement in one or more newspa-
per published in the City of New York.

New York, October 18, 1881.

B. H. Bristow, R. 8. Grant, O. D. Baldwin, Wm. S. Opdyke, Lyman W. Briggs, Asa P.
Potter, James H. Wllson A. V. Stout, E. O. Perrln Julius Wadsworth, H. J. Jewett, G. R.
Blanchard, Augustus Brandagee, Conn F. N. Bangs, C. C. Baldwin, J. Tracy, lowa, R. P.
Flower, Theo. Houston, D. A. Heald, Jos. 8. Decker.




ATTORNEY-GENERAL'S OFFICE,
ALBANY, December 7, 1881.

I do hereby certify that I have examined the annexed Charter of the Ameriean Surety
Company of New York, and that I find the same to be made in accordance with the require-
ments of the act entitled ‘¢ An Act to provide for the incorporation of life and health Insurance:
Companies, and in relation to agencies of such Companies,”’ passed June 24, 1853, and the
several acts amendatory thereof, and not inconsistent with the constitution or laws of the United
States, nor of this State.

HAMILTON WARD,
[n8] Attorney-General.

70 HonN. CHARLES G. FAIRMAN, ,
Swperintendent of the Insurance Department.

The foregoing amended Charter has been duly authorized by a vote of stockholders repre-
senting more than three-fifths of the Capital Stock of the American Surety Company of New
York, at a meeting of the stockholders called for that purpose pursuant to statute in such case
made and provided, held at the office of said Company, No. 160 Broadway, New York City, N.
Y., on the 30th day of November, 1892.

Dated New York, November 30th, 1892.

W. L. TRENHOLM, WALTER S. JOHNSTON, Wwu. Downp,

WM. A. WHEELOCK, J. A. HAYDEN, Jyo. W. HamproN, Jr.,
HENRY D. LYMAN, C. H. LUDINGTON, DANIEL G. RoLLINS,

E. K. SiBLEY, C. L. TirraNy, WILLIAM MERTENS,

M. W. CooPER, EpwArDp N. GIBBS, Joun H. INMAN,

H. H. Cook, Joun A, McCArLi, CorNELIUS N. BLIss,
Wwn. B. KENDALL, GEo. FREDERICK VIETOR, GEORGE S. EDGELL,

W. S. GURNEE, Joun J. McCookx, Erinu Roor,

Henry D. WELSH, HeNrY TALMADGE, E. F. BROWNING,

A majority of the Trustees of the American Surety Company of New York.

STATE oF NEW YORK, P
City and County of New York.)

On the 30th day of November, 1892, before me personally came W. L. TRENHOLM, HENRY
D. LymaN, WM. A. WHEELOCK, E. K. SiBLEY, MARVELLE W. CoopEr, HENRY H. Cook, WM.
B. KenNpALL, HENRY D. WELSH, WALTER S. JounstoN and James A. HAYDEN, and

On the 1st day of December, 1892, before me personally came C. H. Lupixaron, and

On the 3d day of December, 1892, before me personally came C. L. Tirrany, and

On the 5th day of December. 1892, before me personally came EpwArDp N. GiBBs, JOoHN A,
McCaLL, Gro. F. Vieror, Joun J. McCook, W. S. GurNEE, HeNRY TALMADGE, WM. DowDb.
Joun Hampron, Jr., DANIEL G. Roruins, Wwm. MerrEns, Joun H. Inman, CorneLius N.
Briss, Gro. E. EpeeLL and ErLinu Root, to me known and known to me to be individuals
described in and who executed the foregoing and within instrument, and they therzupon sever-
ally acknowledged to me that they had executed the same.

L. E. CARMAN,
[ ] Notary Publie, No. 83,
New York County.
Jertificate filed in Kings Co.

STATE oF NEW YORK, }
City and County of New York. e

On the 7th day of December, 1892, before me personally came E. F. BROWNING, to me
known and known to me to be the individual described in and who executed the foregoing and
within instrument, and he thereupon duly acknowledged that he executed the same.

L. E. CARMAN,
[L. 8.] Notary Publie, No. 83,
New York Co.
Certificate filed in Kings Co.
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I, JaAmrs F. Pierog, Superintendent of Insurance of the State
of New York, do hereby certify that I have compared the within
copy, Declaration and Charter of the American Surety Company
of New York as amended 1893, together with certificate of Attorney-
General, with the originals thereof, now on file in my office, and
that the same are true and correct transcripts therefrom and of the
whole of said originals.

In witness whereof, I have hereunto set my hand and affixed
my officiahgeal at the Capitol in the City of Albany, this SN, g
day of /?S ez o 18944,
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Superintendent of Insurance?




Declavation and Chacter

AMERICAN SURETY COMPANY

NEW YORK,

AS AMEND :
G.LS
1893.
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.
w. L.TRENHOLM, President. Ww.E. KEYES, Secretary. CORTLANDT S.VAN RENSSELAER, Attorney.
HENRY C. WILLCOX, Solicitor. SAMUEL S.PERRY, Attorney.
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Hon. W. L. Strong, Mayor,
New York City.

Dear Sir:i:--

This Company begs to submit a copy of its Charter ahd a
Sworn Statement of its financial condition, with a view to obtain-
ing your acceptance of its Bonds as sole surety for Auctioneers
and suech other persons as are required by the ordinances of the
City of New York to file a bond with you.

We have for some years furnished Auctioneers' Borids as
sole surety to the State of New York, but not to the City of Néw
York.

If vou will.kindly give this application your attention

in your own good time we will appreciate it.

Yours respectfully,

American Surety Company,
by~
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Job E., Hedges, Esq.,

Secretary.

I have received your letter of 3rd instant,
enclosing a deglaration and charter of the American Surety
Company of New York, and its application to the Mayor for
the acceptanps of its bonds as sole surety for auctioneers
and such other persons as are required by ordinance of the
City of New York to file bonds.

It appears by the declaration and charter, amd
the accompanying certifiecate Qf the Superintendent of In-
surance, that the company named has been duly ingorporated
pursuant to section 70 of Chapter 690 of the Laws of 1892,
to make insurancg guaranteeing the fidelity of §ersons
holding places of publig¢ or private trust.

By Chapter 720, Laws of 1893, the acceptance of
the bond of such a company by any public officer, for the
purpose indicated, is authorized.

It does not appear, therefore, that there is any
reason under the law why the Surety Company should not
have the opportunity to furnish the bonds they desire to
furnish.

I remalin

Yours respectfully,

)

il A - //, y g/ ¥ (4l 4

Gounsel to the Corporation.
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FRANCIS LYNDE STETSON STETSON, TRACY, JENNINGS & RUSSELL,
CHARLES W, BANGS

il oty b s ATTORNEYS AND COUNSELLORS AT LAW,

CHARLES HOWLAND RUSSELL

HENRY L. SPRAGUE
CHARLLE MAC VEABH MILLS BUILDING, 156 BROAD STREET, NEW YORK.

. December 29, 189%.
John B. Devlin vs, The Mayor.

The Hon. William H. Clark,
Counsel to the Corporation.

My dear Sir:

Pursuant to your directions I have prepared, and herewith
transmit, the printed proof of a brief for the Court of Appeals,and
upon which I am prepared to make argument in behalf of the City's
appeal, when the case shall be reached in Januarye. I desire, how=-
ever, to call your attention to the fact that Mm, Pranklin Bartlett
has also been of counsel for the City up to this point, and I shall
be very glad,if it will be agreeable with your view, if Mr.Bartlett
gshall also be continued as counsel in the case. Upon the supposi-
tion that this will be agreeable to your view, I have printed his
name at the bottom of the brief, which I shall be glad to have you
send to him, with permission to me to consult him in the matter.

I think, however, that it is proper for me to inform you
that, in my opinion, it is not likely that the appeal will prevail
and that it would be for the advantage of the City if any settle~
ment or compromise could be made short of payment of the entire
amount involved in the judgment. In view of this recommendat ion
it is proper that I should state to you somewhat in detail the reéa-
son for my advice. :

This action grows out of the Hackley street cleaning con=-
tract made February 11, 1861,for the cleaning of the streets of New
York for a term of five years,from February 26, 1861 to February 26
18656, for which work the contractor was to receive $279,000. a year
in semi-monthly payments and all of the material removed from the
streets.

The econtract was rescinded by the City upon May 16,1863,
at which time there was due and unpaid by the City five instalments
of two weeks each and also for three days additional.

The claim by the contractor and his assigns in consequence
of this eontract and its rescission was two-fold, first, to recover
the unpaid instalments, améunting (without interest) to $60,450.
and second, for the unliquidated damages for the profits which
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might have been earned during the unexpired term of the contract,
namely, about three years.

The case has been in litigation for thirty years, having
been tried before several Referees several times at the General
Term and once in the Court of Appeals.

Upon the former trial completed July 20, 1870, the
Referee ordered judgment against the City for the sum of $400,339.90,
made up of two items: (a) For moneys earned $94,179.90; and (b3
for profits lost $306,160. The amount thus awarded in 1870 with
twenty-~four years' interest would now amount to more than
$1,000,000,

This judgment was reversed by the General Term of the
Common Pleas in 1874, but the Court of Appeals in 1875 reversed the
General Term and ordered a new trial.

The cause coming back for new trial, proceeded before
several Referees, until finally it was decided by Mr. Abraham Wake-
man upon August 10, 1888, when he awarded judgment against the City

for the sum of $576,000, made up, as before, of two parts: (2) For
money earned, with interest, $165,408.97; and (B) profits lost,
with interest, $410,618.70.

While it may appear that both these items were larger
than found by the former Referee, this is enly apparently so. The
recovery for moneys earned was exactly and mathematically the same,
the increase being on account of interest, and the recovery for
profits lost was $14Q0&ﬂess, the increase resulting from the very
long period during which interest had been running.

The City having taken an appeal from this judgment to the
General Term of the Common Pleas, after argument and a long consid-
eration (Judge Pryor dissenting) the judgment was reversed as to
all of the claim for unliquidated damages, and the claimants were
required to abandon entirely that part of their claim ($410,615.70)
holding on to their judgment only for the moneys actually earned
prior to rescission, and to the interest thereon.

Much time having elapsed since the decision was rendered,
and before the final judgment was perfected, it now results that
the amount of the judgment against the City is $250,297.95, made up
of the $60,450. originally due for moneys earned, and a vastly
greater sum for interest and costs during the thirty years of liti-
gation, amount to $189,847.95.

-2




The subject matter of the appeal, therefore, is only as
to the right to recover the amount of the moneys earned and unpaid
at the time of rescission ($60,450.). The vastly greater amount
of interest must, as matter of course, follow the disposition of
this prineipal sum.

There are four grounds upon which the payment of this sum
can be resisted, as follows:

Pirst, That this action, properly construed, is not one
for the recovery of these moneys earned, but only for the recovery
by Charles Devlin of his one-eighth share in the profits lost, and
that portion of the claim having been waived, no recovery whatever
can be had against the City herein.

Second. That in any event the recovery for moneys earn-
ed is improper in this action, because of a receivership of the
partnership established before this suit was brought.

Third. That no recovery can be had herein because of
the failure of the claimants to make proper demand before bringing
suit.

Fourth. That the contract was fraudulent in its incep=
tion and obtained by bribery and corruption. :

In the brief which I herewith transmit I have set forth.
the first three points as foreibly as I can after ten years! study
of the case, All of these points were presented at the General
Term, were carefully considered and were overruled, and I much
doubt the possibility of establishing them in the Court of Appeals.
The remaining point, concerning fraud and bribery, is undoubtedly
well founded in fact, though it was found adversely to the defense
of the City by both the Referees, and Referee Wakeman's finding
against fraud has been expressly affirmed by the General Term. In
view of this fact and in view of the faet that our suggestions of
fraud are only suggestions and are not susceptible of actdal proof
accessible at any time sinece I came into the case ten years ago,and
considering also that the Court of Appeals will not examine a Ref-
eree's conclusions of fact affirmed by the General Term, I have not
considered, and do not consider it wise to attempt to present this
fraud issue in the Court of Appeals, for I feel that an ineffectual
presentation would operate decidedly to the disadvantage of our
other poimts, which are weak enough in themselves. I have, how=-
ever, prepared an argument on this point and will present it if so
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directed by you, though I should not advise its presentation.

In conclusion I repeat that, in my judgment, in view of
all these facts, a reversal is unlikely, and it seems to me advis=-
able to attempt a compromise upon any sum less than the amount of.
the judgment.

I am not less inclined to advise this course because of
the possibility that the Court of Appeals might order a new trial
upon both issues, in which event we would be exposed to the peril
of some recovery on account of the profits lost. I do not expect
or suppose that this disaster can properly overtake us, for I have
cited cases indicating that where the damages are waived as they
have been here, they cannot be made the subject of consideration
by the Court of Appeals, and yet that Court is the final arbiter
and can lay down the rule for itself, and if that Court should be
of the same opinion as Judge Pryor- namely, that the claimants have
made out a case entitling them to the prospective profits- the
decision might be molded in such a way as to subject us to peril
on this point. I therefore advise the settlement, but am prepared
to proceed in the Court of Appeals according to your direction.

I have the honor to be,

Your obedient servant,
X = i =y
é/z e O s NS i"“-/" feeX Sl 2
{/,,
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P.8. I think that your office should promptly obtain from the Clerk
of the Common Pleas a certified copy of the claimant's waivers
of all demands for lost profits filed with that Clerk under
the judgment. -

-




FRANCIS LYNDE STETSON
CHARLES W, BANGS
CHARLES EDWARD TRACY
FREDERIC B. JENNINGS
CHARLES HOWLAND RUSSELL
HENRY L. SPRAGUE
CHARLES MAC VEAGH
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your wishes, I

Your obedient servant
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City of New York.
LAV DEPARTMENT.
Office of the Counsel to the Corporation.

No. 2 Tryon Row. January 30, 1895.

Dear lMr. Mayor,

Mr. Stetson and myself tried to see you this morning but
you were 80 busy with the members of the Board of Education that we
decided not to wait.

The case of Devlin v. Mayor will be on the calendar of
the Court of Appeals within a day or two, in faet Mr. Stetson fears
that he may have to go to Albany tomorrow to argue the appeal.

He thinks that perhaps he might be able to make the best settlement
Just before the beginning of the argument, I told him that so far

@s my inelination and judgment controlled I would be willing to

abide by any settlement he might make. I know that the interests

of the City are perfectly safe in his hands and that whatever he
may do will be the best that ean be done.
Do you feel as I do?

Yours,

W. H. Clark,
Hon. ¥. L. Stmng.




' FRANCIS LYNDE STETSO
CHARLES W. s STETSON, TRACY, JENNINGS & RUSSELL,

CHARLES EDWARD TRACY
FREDERIC B. JENNINGS ATTORNEYS AND COUNSELLORS AT LAW,
CHARLES HOWLAND RUSSELL

HENRY L. SPRAGUE
CHARLES MAC v:‘:gﬂ MILLS BUILDING, 15 BROAD STREET, NEW YORK.

John B. Devlin vs. The Mayor. January 30, 1895.

Gentlemen:

Pursuant to the instructions of the Counsel to the Cor-
poration, I am now starting for Albany to argue this cause, which
has appeared on the calendar for Thursday, January 31, though it
is not likely to be reached before Friday.

I have received from the Counsel to the corporation a
letter, of which I enclose a copy, with the accompanying endorse-
ment of the Mayor. I have also had conference wi th the Comptrol-
ler and have brought to the attention of each of you my letter of

Decemb er 29, 1894, addressed to the Counsel to the Corporation,and

my letter of January 25th addressed to the Mayor, in which I ex-

pressed my doubt of success in this matter and recommended an at-
tempt to compromise upon any sum less than the amount of the judg-
ment. I now unders tand that the letter of the Counsel to the
Corporation, with the endorsement of the Mayor, constitutes author-
ity to me to settle and compromise this claim at any amount less
than the face of the judgment, viz: $253,795.39 with interest from
June 14, 1894, and I have to advise you that, in my view of the

situation, it will become my duty to exercise the authority con-




ferred in me, and to settle this case at any amount less than the
sum above indicated, and I shall understand myself as authorized
to commit the City to such settlement unless I receive telegran to
the contrary in care of the Clerk of the Court of Appeals at Al-
bany, where I shall be on Thursday.

I have the honor to be

Your obedient servant,

.
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To the Mayor of the City of New York,
To the Comptroller of the City of New York,
To the Counsel to the Corporation of the City of New York.




MARTIN B. Brown, Printer and Stationer, Nos. 40 to 57 Park Place, N, 'Y,

(5858)

[REG. 9, FOL. 14.]

Comt of Appeals

ON APPEAL FROM THE COURT OF COMMON
PLEAS IN AND FOR THE CITY AND
COUNTY OF NEW YORK.

Joun B. DevLin, as Administrator
of CnmarLes Deviiy,
Respondent,

against
No. 151.
January, 1895,

Tuar Mavor, ALberMEN AND Com-
MoXATLTY OF THE Ciry or NEw
York,

Appellants,
and others,
Defendants—Respondents.

Argument in behall” of the Mayor, Alder-
men and Commonaliy of the City of New
York, appellants, on appeal from o judg-
ment of the General Term of the Court of
Common Pleas, alirming, as modificd, a
Judgment entered upon the report of a
Referee in favor of (he plaintifi, and of all
other defendamnts, againsi the City of New
York.

Statement,
Ser Former Arrrar, 63 N. Y., 8.

Upon August 10, 1888, Anraym WAREMAN, Erq. (since
deceased), as sole Referee, rendered his report (Case, fols.
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928*%_283*) in this action, which had been pending before
him for eight years, whereby he found against the Uity
(fol. 276%) for the sum of $576,027.67.

This aggregate finding was made in fa vor of the parties
to the action (other than the City) severally as follows :

The Pramrirr, one-eighth part.

The defendant Doxarpson, four-eighths part.

The defendant Brisu, two-eighths part.

The defendant Prarr, one-eighth part.

One of the questions to be presented is whether in any
agpect judgment conld have been awarded in this action,
in favor of any one except the PLAINTIFF.

The aggregate finding was made up of four parts, viz.:

(a) Moneys earned (fol. 943%). .. $60,450 00
(b) Interest thereon (fols. 248%-4%) 104,958 97
L e RABGAOB BT
(¢) Damages (fol. 9BR*) ... $165,250 00]
(d) Interest thereon (fol. 259%).. 245,368 70
s 10,618 10

$576,027 67

Upnon appeal to the General Term the judgment was
o D

reversed (opinion by Brscmorr, J., BooKSIAVER, Oh. .,

| A ;

concurring, and Pryow, /., dissenting, fol, 2311 ef seq.,
reported 4 Misc., 106), as to the %410,618.70 constituting
the unliquidated damages and interest, being subdivisions

(c) and (d).

The remainder of the judgment, that is, $165,408.97,
for the money earned and interest, heing subdivisions «
and (b) above, was affirmed upon condition that the claim-
ants should stipulate to waive the rest of the judgment
(fol. 2366).

This stipulation was given and judgment of affirmance
entered as to the affirmed portion of the judgment (fol,

498%)




Prior to entry of this judgment, iy agreement between:
parties, several other persons. claiming under the four-
parties above-named were. added or substituted as defend-.
ants, and the amount of the recovery (swollen by
interest and costs) was appertioned among the several
claimants, viz:

I; Devlin Share—
John B, Ievlin $24,826 21
Joseph J. Marrin ; 46,726 46
Albert Cardozo 5,172 11
James M. Fiske 2,068 84
$78,793 62,
1. Donaldson Share—
Harvey J. Donaldson $81,719 27
T. €. Cronin 46,726 46
——— 128,445 8.

5 L. Pratt Share—

an —(harles Waite. 10,844 20/
\ l") / LV. Blish Share—
AV A. A. SBmith, Administratrix $5;172 11

Edward Schenck 3,620 47
Edward T. Schenck. ............... 5,172 11
— 18,064 69

V. Aunthony S. Hope Claim—
Katherine J. Robinson, Assignee.... $3,108 26
Parris G. Clark, Attorney........... 5,172 11
Tl 8,276 86
V1. 7 homas Hope Claim—
Crowell & Brewer, Executors........ $8,799 68
E. B. Crowell, Attorney 5,172 11
—_— 13,971 719 .

$258,795 89

This recovery represents the amount alleged tohave been
earned under the contract before its rescission, and a sec-
ond question raised by the City is whether in this action
any recovery whatever could be had for such moneys
earned.

The, sum of the interest and costs embraced in this re-
covery ($193,345.39) is more than three times as large as
the principal sum ($60,450) thus indicating the age of the
claim, upon which this action was begun, January 11,
1864, since which date it has engaged the attention of
many Referces, of many Judges of this Court at both
Trial and General Term, and also repeatedly that of the
Court of Appeals.

It is now presented by the City (fol. 376%), upon a case
which contains all the evidence (page 46), and is duly au-
thenticated (fol. 466%).




The claim grows out of the notorions Hu'('kle'\j street
cleaning contract, which, upon a former appeal, Judge
Josgrn . Davny characterized as undoubtedly the result
of bribery (48 How. Pr., 462).

The material facts concerning that contract ; its execution
in February, 1861; its performance or non-performance
during the period of two years, two months and eighteen
days until May 16, 1863 ; its rescission hy the City on this
latter day, and the attendant and consequent litigation, are
set forth sufficiently for present purposes in the volumin-
ous special findings of the Rererer (fols. 2092-2307), but
in view of the stipulation of the respondents (fol. 428), and
the judgment of the General Term, eliminating all claims
for unliquidated damages (Whitehead vs. Kennedy, 69
N. Y, 462, Goodsell ve. W. U." Tel. Co.,, 109 N. Y. 147,
Lawrence vs. Church, 128 N. Y. 324), and of the rule
precluding inquiry here as to the Referee’s tindings of fact,
much of the record requires no consideration.

In the nature of things the issue of non-performance
could not have heen satisfactorily investigated at this trial
twenty vears after the event, and the frand issue referred
to on the prior appeal can hardly be raised here in view
of the existence of evidence accepted hy the Referee and
General Term as sufficient to defeat the defence.

/h' umnmary of l“iwtb

On Decerber 29, 1860, bids upon the proposition there-
tofore advertised for cleaning the streets of the City of

New York fora term of fiveyears, from February 26,1861,
were opened by the Board of Common Couneil (fol. 2095).

There were 21 bids, of which 21 were lower than that of
Andrew J. Hackley, who offered to do the work at the
rate of $279,000 per annum (fol. 2096)

On the 11th day of February, 1861, [lackley’s bid was
confirmed by the Board of Councilmen and the Board
of Aldermen, and on the siecceding day was approved

by Mayor Wood (fol. 2101).
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On the next day Hackley assigned a quarter interest im
his eontract to one Lewis Davis, who received the same on
behalf of Benjamin Wood, a brother of the Mayor (fols.
2103-4), with whom at this time Hackley had had a con-
versation, and who thereafter claimed to control this interest
in the contract.

About the time the contract was confirmed Hackley had
a conference with one William H. Adams, to whom he
stated that “money had to go up,” and who, on that state-
ment, gave him $10,000, and in return received a one-fourth
interest in the contract (fols. 2131-82).

One-half of this one-fourth interest was acquired on
January 17, 1863, by Charles Devlin (fol. 2140), who, hav-
ing died, is now represented as to this interest by the present
plaintiff as his administrator.

Four weeks later, on the 21st of February, 1863, Deyvlin
began a suit in the Supreme (ourt against Authony Ilope,

and his other co-owners of interests in the contract, which
snit we shall refer to as Devlin vs. Hope, and in that suit,
on the 31st of March, 1864, one Uyrus Curtiss was ap-
pointed Receiver to collect, on behalf of the contract, all
unpaid moneys earned, which order has never been set
aside or modified (fol. 249%).

On June 22, 1865, Receiver Curtiss petitioned the
Supreme Court to be allowed in his suit of Curtiss vs:
Mayor, for moneys carned, to recover also all damages
which might have been earned under the contract, except
for its unlawful rescission by the City (fol. 2154), and on
July 12, 1865, his application was granted (fol. 2154), and
suit by him was brought accordingly as his complaint
shows (fols. 1210, 2155).

On January 14, 1867, in the present suit of Devlin vs.
The Mayor, an application for a stay was made pending
the determination of the the action of Curtiss vs. The Mayor,
in the Supreme Court, on the ground that the same ques=
tions were involved in both actions (fols. 215-6).
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On January 24, 1867, this application was granted on
the ground that the Receiver Clurtiss action covered not
only the right of action for moneys earned but also the
right to recover damages resulting from the reseission (fol.
2158).

On January 20, 1867, in the action of Devlin vs. Hope,
it was stipulated, and on January 31, 1867, an order was
entered by the plaintiff herein, that so much of the order
as authorized Receiver Curtiss to sue for damages ocea-
sioned by the rescision should be vacated, thus leaving the
Yeceiver at liberty to continue his snit for moneys earned
prior to the breach on behalf of all interested in the con-
tract, including mnotably the plaintiff herein (fols. 2159,
2160). _

On April 20, 1868, in Devlin vs. The Mayor (this ac-
tion), the portion of the stay which prevented the contin-
nance of the same for the recovery of damages against the
City, by reason of the rescission of the contract, was va-
cated (fol. 2162), leaving Mr. Devlin at liberty to prosecute
this action for damages.

Thus partitioned as to subject matter, by Mr. Devlin’s
own aets and election, these actions continued part passu

for upward of ten years, this one obviously bheing for re-
covery of damages and the Receiver’s action being for
moneys earned, until— :

On March 7, 1878, the Receiver’s action for moneys
earned under the contract was dismissed for want of pros:
ecution (fol. 2163).

Going back to the initiation of this action against the
Jity in 1864, we naturally inquire whether the statutory
prerequisite of  demand ” was complied with.

The law then in force was chapter 879 of the Laws of
1860 (sec. 2), which made it a condition precedent to the
commencement of an action against the City that the com-
plaint should allege that two consecutive demands had
been made upon the Compiroller at intervals of twenty
days, the last one in writing, and that he has refused to
adjust or pay the claim so presented.
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In the present case, it is not pretended that the making
of demands under the act is pleaded by any one, nor in
case of any claimant was it sought to be proven that two
demands on each or either branch of the case, 7. e, damage

or moneys earned were in fact made, and the Greneral
Term held (folio 2362) that no demand had been made in
compliance with any statute.

The absence of such demand presents the third question
raised by the City on this appeal.

Upon the issues raised by the pleadings, in eonnection
with exceptions taken to the Referee’s rulings on the evi-
dence, to his refusals to dismiss the complaint, to his Re-
port, to his findings and rulings at request of respondents,
and to his refusals to make findings and rulings at request
of appellants, we may now state the following as our

Theory of Appeal.

(1) This is a common law action to recover one-eighth
of the dumages oceasioned by the alleged unlawful rescis-
sion of the Hackley contract, and in no way relates to any
moneys earned and due therennder prior to the date of the
rescission, and the right to recover damages having been
expressly waived, uothing is left in the action.

(2) Were all the claimants entitled to participate in any
reeovery against the Clty, still the action cannot be main-
tained because, in view of the Curtiss Receivership and
the proceedings therennder, the plaintiff’s intestate had no
right to begin this action.

(8) Whatever be the subject matter of this contract or
the relative position of parties herein with respect to their
right to obtain relief as against the City, this action can-
not be maintained for the reason that two demands under
chapter 379, section 6, Laws of 1860, were neither pleaded
nor proved.




FIRST POIN'T.

This is a comimon Iaw action begun by
Charies Deyiin and coniinued by his person-
al represeantatives (o recover his one-eighth
share in ihe damages occasioned by the
unlawful rescission of the so-called Hack-
ley contract.

The question is raised, viz:

(@) By exception No. 8 (fol. 300%) to the third con-
clusion of law of the Referee’s (fols. 276%-17%)

(b) By exceptions Nos. 86-99 (fols. 335%-69%) to the re-
fusal of the Referee (fols. 2245-47) to make appellant’s pro-
posed findings Nos. 9-12, 14,

(¢) By exceptions Nos. 122-128 (fol. 349*-50%) to the
teferee’s findings (fol. 2291) made at the request of the re-
spondents, and

(d) By exception (fol. 2087) to denial of motion to dis-
miss all elaims, except that of plaintiff, and also that claim
except as to one one-eighth of the damages (fol. 2083
2086).

FirsT—THAT THIS 18 A COMMON LAW ACTION AS DISTIN-
GUISHED FROM A SUIT IN KQUITY HAS BEEN EXPRESSLY DE-
CLARED BY THE GiNerAL TerM oF THE Court oF CoMMON
Pruas.

Devlin vs. Mayor, 54 How. Pr., 50-58.

The City raised the point that it was an action involv-
ing charges of fraud yvl)iclz ought to be passed upon by a
Jury, and the Courr (Judge C. P. Dary), in the following
language said it was referable :

“I'should certainly be in favor of having this case tried by
a jury, if T thought that they could intelligently pass upon
the whole case ; and I do not see that we can separate the
issue of frand so as to have that tried in the first instance
as a separate issuc; and if that is found in favor of the
plaintiff, then to order a reference for the purpose of as-




9

certaining the amount that he is entitled to recoven. This
may be done in equitable actions, but (his is not an action
of that nature, but a common law action, in which the
plaintiff is entitled, under the Code, to a reference, if it
.involves the examination of long account, and that it does
is beyond dispute.”

This declaration as to the character of the action was
also adopted by Judge Biscnory in rendering the decision
now under review (fol. 2332).

The inherent distinetion between actions at law and
Buits in - equity has not been destroyed by the Codes of
Procedure, though the forms of action have heen abolished,
The settled rule to this effect was clearly stated by Judge
Daxrorrn in the case of Stevens vs, The Mayor (84 N. Y.,
296, 305), in which the Court say :

“Though the names of actions no longer exist, we re-
tain in fact the action at law and the suit i equity. The
pleader need not declare that his complaint is in either; it
18 only necessary that it should contain facts constituting a
cauge of action ; and if these facts ave such as at the com-
mon law his client would have been entitled to judgment,
he will, under the code, obtain it. If, on the other hand,
they establish a title to some equitable interposition or aid
from the Court, it will be given by judgment in the same
manner as it formerly wonld have been granted by decree.
So the complaint may be framed with a double aspect ;
#arF W% bul in every onse the judgment sought
must be warranted by the f);'n,-,ts stated. W i
But notwithstanding the liberality of the law which per-
mits this constraction, the plaintiff can have no relief that
is not (consistent with the case made by his complaint and
embraced within the issue). e must therefore establish
his allegations, * * * "% ,nq if they warrant legal
relief only he cannot have equitable relief upon the
evidence.”

An adjudication that the present action is one in which
the demand is purely for legal relicf is to be found not only
in the cited opinion of Judge Davy, but also in the sug-
gestion of Judge Arrux (68 N. Y., 13), that one of the
questions in the case was whether—“an action at law could
be maintained for the work actually performed.”
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Srcond—THAT THE SUBJECT MATTER OF THIS ACTION 18
THE PARTICULAR SHARE OR PORTION OF CuArRLES Drviin
WAS EXPRESSLY HELD BY Jubar Van BrunT vPON THE
MOTION FOR AN EXTRA ALLOWANCK,

Devlin vs. Mayor, 15 Abb. Pr, N. 8., 81-88.

[t is a common law action which involves distinetly the
interest of the plaintiff—his proportionate part of the
damages resulting from the rescission of the contract—
and not an action in which is involved all the interests of
all the parties. This was determined in this case in
June, 1873, as will appear upon areference to the language
of the decision in the report above cited (p. 35), viz.
(italics ours) : .

“In consequence of the manner in which the plaintiff
brought this action, the whole subject matter involved was
the amount of wis recovery.  Under section 119 (the
section of the old Code providing that one may sue on
behalf of himself and others stmilarly situated), < fie might
have brought an action for the benefit of all the owners of the
Hackley contract ; and if he had done 80, he would have
been entitled to enter Jjudgment for the whole sum, leaving
the distribution among the parties entitled to future
action ; and it ig truly said that if he had recovered the
whole Le might have had an allowance upon the whole, and
it would have come to the same thing as to give'to each
successtul party an allowance upon the amount of his
recovery. But the difficulty is that Jor some reason best
known to limself he did not chose to bring his action in
that form. He chose to snvolve in that litigation only his
own interest in that contract, and his recovery has been
limited to that. The parties jointly interested with the
plaintiff in that contract having refused to nnite with him
in bringing that action and fhus become plaintiffs and
actors, and subject to the rigks to which they would be
exposed in case of defeat, and having succeeded eannot -
now claim the same advantages which would have acerued
to them had they been actors in this action.”

TaiRD—THu1s AcTION CONCERNS NO PART OF THE PAY-
MENTS ALLEGED T0 HAVE BEEN EARNED AND WITHHELD
PRIOR TO RESOISSION, BUT ONLY THK DAMAGES ALLEGED TO
HAVE RESULTED FROM THE RESCISBION.,
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The record of thirty Jears ago tells the tale so plainly
that it ean he read and understood even by those -who
have come recently into the case, beyond possibility
of dispute by even the learned counsel for the claimants,
now long since entered upon the second quarter century of
their service.

I.—The present action was begun on January 11, 1864,
upon an allegation that the original plaintiff owned a
quarter inuterest in the contract (fol. 41%),

In paragraph 8 of hig complaint (fol. 35%) Charles Dev-
lin alleged that ¢he profits of the contract during its unex-
pired term of two years and nine months would have
amounted to 2{-‘»4—““,01’"’ and over: and he alleged (fol. 43%)
that by reason of the wrongful and unlawful acts of the

lity he had been damaged $100,000, for which sum he
demanded judgment.

This correspondence between lis demand for $100,000
and his one-quarter interest in prospective profits, which
he says would have amounted in the aggregate to $400,000,
was not accidental, nor did such demand inelude, nor was
it intended to include, any part of the moneys due prior
to the rescission, which sum he had previously stated
(fol. 28*) to he $1 16,250, being exactly the same sum which
Samuel Donaldson, upon May 21, 1868, had deelared (fol.
1319) in his communication to the Common Couneil to
have been due at the time of the rescission, May 16, 1863,
and being also exactly the same sum included and stated in
the complaint of Cyrus Curtiss, Receiver (fol. 1220).

That is, Devlin alleged $116,250 to be the amount un-
paid under the contract (fol, 28%), and following it up
with allegations that the City had unlawfully broken the
contract, and that, except for such breach, $400,000 of
profits would have been saved in the unexpired term (fols.
35%-6%), he concluded his prayer for relief with a demand
for $100,000 to cover his alleged quarter interest,

IL.—What Charles Devlin meant upon the 11th da‘y of
Jnnuzu',y, 1864, when he verified hig complaint for $100,000

as his quarter of the deamages, is indicated by a considera-
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tion of some matters then within Charles Devlin’s knowl-
edge, and his statements concerning the reveral claims, all
of which were found as facts by the Referee.

From his own affidavit, made June 1, 1863, it appears
(fol. 819), that as early as the 12th day of Februarv, 1863
(within four weeks after his acquisition of Adams’ interest
in the contract), he had obtained from Judge BarnarD an
injunetion (which continued in force until the 19th day of
May, 1863 (fol. 820), and finding of Referee (fols. 2141-2;
No. “ 887), restraining all parties in interest from receiving
any noney under the contract. :

On the 17th day of January, 1863, he bought Adams’
interest in this contract (fol. 763), and upon the 12th of
February brought his action against Hope and others for
a Receiver of the moneys earned (fol. 820), for which in
that action alone he undertook to fight.

In that prior action of Devlin vs. Hope (in which Dev-
lin made his affidavit of June 1, 1863), an order to show
cause was obtained from Judge Murrin on June 2, 1863,
(fol. 1175), and after argument before Judge SurnERLAND,
upon January 29, 1864 (fol. 1186), a decision was rendered
upon which was based aun order entered February 21, 1864
(fol. 1174) ; and finding of Referee, (fol. 2143, No. “ 92 ),
restraining not only the defendants in that suit, but the
plaintiff himself from receiving or demanding from the
Comptroller of the City of New York, or from any other
other public officer or other person ov persons, any moneys
due or to become due under the contract (fol. 1178), and
appointing Cyrus Curtiss, of the City of New York, as
receiver; to demand, colleet and receive from the said
Comptroller of the Uity of New York all moneys now due
or which at any time hereafter may become due under the
contract (fol. 1179, and finding by Referee, fol. 2146-9, Nos,
“93-4"7).

It is therefore clearly apparent that Charles Devlin,
engaged from June, 1863, to February 21, 1864, in the
prosecution of a suit to restrain himeelf ag well as all other
parties from the collection of moneys under the contract,
and to obtain the appointment of a receiver to make such
collection, did not during the pendency of that suit intend
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by this second action, begun January 11, 1864 (fol. 47%),
to sue for or demand any pavt of the moneys earned and
unpaid under the contract prior to its rescission.

Is it conceivable—is it possible to believe that Charles
Devlin, insisting upon an injunction order—granted
January, 29, 1864 (fol. 1186) —did not know what he in-
tended by this second suit begun (January 11, 1864, fol.

47%) after the injunction proceedings in his first suit had

been submitted to Judge SuvrarrLAND ?

He was suing not for the $116,250 alleged unpaid bal-
ance, though he was not forgetful of that sum, for he men-
tioned it in his complaint (fol. 35%) ; but he was suing for
$100,000, or a quarter of the other sum of $400,000,

alleged damages from the alleged unlawful rescission.

[TI.—This matter, however, rests not solely upon the
acts and intentions of Charles Devlin, at the time of the
institution of this suit, but also upon the unequivocal
procednre of counsel now before the Court, and orders
obtained upon their motion defining, beyond controversy,
the character and limitation of the present action.

In January, 1867, Mr. Joseph H. Dukes, one of the
counsel for the City, learned that while this particular
cause in the Common Pleas was set down for hearing
before Referce Stuart on the 15th day of January (fol.’
1895), an action by Mr. Curtiss as Receiver (who had filed
his complaint—fols. 1210-1221—under an order of the
Court—fols. 1199-1202), was also set down for trial at
Circuit upon the succeeding day, January 16 (fol. 1895). .

Lt is no wonder that at that eritical point Mr. Dukes
wanted to know which case was which. What was his
procedure  He took the view, whieh, of course; was the
safest view for counsel to take, that each of the cases cov-
ered the same subject matter, for the order which author-
ized Mr. C'urtiss to sue covered both the umount due and
the moneys to become due (see fols. 1199-1202). There-
fore, said Mr. Dukes, “the City is being exposed to a
double peril —an action by Charles Devlin for damages
and money due, and an action by Cyrns Curtiss, Receiver
of Devlin and others, for money due and damages.
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The embarrassment of proceeding contemporaneously
in the two cases, without any previous limitation of their

respective reach, would undoubtedly have been very con-
siderable ; and as it appeared to Mr. Dukes that the same
subject marter was involved in each action, he procured
from Judge Brady in the present action a stay of pro-
ceedings (fols. 1897-1899), which stay was, upon hearing,
to be continued (fols. 1852, 1853, and finding by Referee,
fols. 2157-8, Nos. *“ 100-1 "), unless the order in the other
action appointing the Receiver should be modified so as to
limit his duty to the demand for moneys earned, concern-
ing which the action in which he was appointed was insti-
tuted. In consequence of this suggestion, and by the con-
sent of parties other than the City, notably Mr. Cronin,
and upon motion of Mr. Marrin, an order was entered in
the other suit, January 29, 1867, modifying the Receiver’s
power g0 as to withdraw from him all right to sue for
damages sustained by reason of the violation of the con-
tract (fols. 1194, 1196, 1201), and limiting his aetion fo a
recovery of all sums of money due or payable or receiv-
able for or on account of or in connection with the
contract (finding by Referee, fols. 2162-3, No. 104 7).

A motion in the Supreme Court by Mr. Dukes to vacate
this order of modification (fols. 1837-1857) having -been
denied by Judge Sutherland (fols. 1865-1868), and the
denial having been affirmed in that suit by the Su-
preme Court at General Term (fol. 1901), Judge Brady,
in the Common Pleas in this suit on April 20, 1868, upon
the motion of Mr. Marrin, and upon the express ground
(fol. 1901) that the Receiver no longer had any right in
his Supreme Court suit to recover damages for breach
claimed by Devlin in this action in the Common: Pleas,
vacated the stay of proceedings theretofore obtained by
the Uity, and permitted the continuance of this action (fol.
1902).

‘What did this determine? Mr. Dukes said, “I cannot
try either one of these cases until the Court shall deter-
mine which shall have the precedence.” Judge Brady
said : “Mr. Dukes, you arve right ; this suit is eclearly for
damages ; if the Receiver is also suing for these same
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damages, then you are exposed to a double demand, and
you are right in insisting that the same elaitn shall not be
pressed in both actions. But if the Receiver is suing, not
for damages, but only for money due, then you are wrong.”
Why wrong ¢ DBecause the claim for inoney due, which
was the subject of the Receiver's suit, was not included in
this distinet suit of Devlin’s. If it had been included in
this suit, then there would have been no force in Judge
Brady’s suggestion that if the Receiver’s suit were limited
to a claim for moneys earned, then this suit might properly
proceed as involving no part of the Receiver’s claim—a
suggestion at which Mr. Marrin eagerly grasped, and en-
tered an order amending the Cyrus Clurtiss complaint, and
leaving that the sole and exclusive action for $116,250, as
money earned.

The respondents cay that the City has dismissed that
complaint for failure to prosecute. What difference does
that make? What if we had obtained a judgment in that
suit the next day on the verdict of a jury —-would not that
have been a defense to a similar elaim in this suit? Does
the fact that we have defeated the other action in some
other way enlarge the scope of this action ? Can the scope
of this action be made to depend on the result of the other
action ¢ Either this suit was for the money earned or it
was not, and that issue having been precisely and distinetly
determined upon motion of Mr. Marrp himself, these
parties are estopped by the decision. It was determined
that the Cyras C'urtiss suit involved the money earned and
that only, and it is a necessary consequence of that decision
that this suit does not concern money earned but coneerns

)
1
1
i

only the damages for the loss of prospective profits subse-
quent to breach.

LV.—If anything further be needed to define the speci-
fic subject matter of this action, it may be found in the
demand of July 10, 1863, of which Mr. Marrin gave evi-
dence in behalf of Mr. Devlin, where he read a paper
marked Derendant’s Exhibic 1, Nov. 28, 1884, which
says ( fol. 614):
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“The undersigned, being the owner of one-fourth interest
of the contract know n as the Hackiey contract, to clean the
streets of the Clity of New York, the samne /uu,l,ug be:n im-
properly and zmlwm,"u/lz/ declared to be cancelled and an-
nulled by the Uorporation of the City of New York, one
of the parties contracting thereto, on the 13th day of May,
1863, * * * and thesubscriber baing thereby deprived
of the income and profits which may have been realizable by
reason of his interesis in the same, ¢laims and demands for.
the loss of his said share, investment and interest in the
said contract and share in the profits, rights and benefits
under the same, the sum of one hundred . thousand dollars
for the damu(/(’.s and loss suffered in the premises.

New York, July 10, 186:
. (‘HARLES DEVLIN.

The payment of the above stated claim I hereby de-
mand. :

To Marrasw T. lmm NNAN,,

Comptroller of the City of New York.”

That was months after the institution of the suit of
Devlin against Hope concerning profits—inoneys ewrned—
in the previous March ; although the Receiver appointed
in pursuance-of that suit did not, until July, 1865, bring
his action against the City for the recovery for these par-
tioular requisitions ( fol. 1221).

This demand, now under consideration, upon whieh it is
sought to maintain this action, is to be distinguished from
the other demand referred to generally by Mr. Cronin

(when testifying, fol. 616).
“ (). What other papers, if any, did yon see in the
Comptroller’s office, relating to Mr. Devlin’s elaim ?
“A4. A paper signed by Charles Devlin, demanding the
paymeut of five wqrus‘mows claimed to be due upon the
Hack]e) contract.,

-Those five requisitions claimed to be due on the Hrwkley
contract amount in all to $58,125 (fol. 1631), and the
alleged demand in respect to those tive requisitions obvi-
ously had no relation tr, the present action, because in this
action there is no suggestio. of any such sum.

The present action is that which was brought. for $100,-
000, pursuant to the alleged demand of July 10, 1863,
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after the plaintiff had already instituted his other sction
against Hope, in which he had just obrained the appoint-
ment of a Receiver for the further prosecution of a elaim
for the moneys already earned,

Authority, if needed, for our proposition that the
character of the action and it« meaning may be deter-
mined by an inspection of the demand made, is given by
the case of Stevens against The Mayor (84 N. Y., 296
305).

The unsuccessful plaintiff there asserted that his action
was not solely one for deceit, but was also a suit in equity
upon the ground of mistake. Evidence was introduced of
two preceding demands, and Judge D anrorrs, delivering
the unanimouns opinion of the Court, veferred to these de-
mands as being proper subjects for scratiny in ascertaining
the precise object and character of the action.

See also O’ Brien vs, Fitagerald, 143 N. Y., 877.

V.—It thus results—upon considering (1) Mr. Devlin’s
complaint in this action, and (2) his proceedings in the case
of Devlin vs. Hope, as well as (3) the proceedings of his
learned counsel, Messrs. Marrin and ( ‘ronin, and the orders
and adjudications of the Coourt in this very action, and (4)
finally Mr. Devlin’s original demand on the Comptroller,
that this complaint concerns, and was intended to embrace,
only the claim for damages for breach of the contract, and
not any part of the moneys due and unpaid prior to its
reseission.

FOUR’I‘H-—TH E JOINDER OF THE OTHER PARTIES IN INTER-
ES8T AS PARTIES DEFENDANT IN NO WISE ENLARGES THE
EXTENT OF POSSIBLE R]C(‘,U\'J‘C]\’Y AcAINsT Ty Crry.

[.—-They were for the plaintifPs own purposes, prop-

erly made parties to estop them from afterward calling
him to acecount for any moneys by him recovered from
the City on account of his part interest, for which he
might maintain his separate action, unless objection were
taken on the Clity’s part by answer or demurrer, which was
not done. ;
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II.—In this common-law action, begun under the old
Code, one defendant can obtain aflirmative relief not against
his co-defendant, but only against the plaintiff.

Moreover, in a common-law action a part owner cannot
maintain an action covering his part interest merely by
joining his joint owners as parties defendant. To do this
there must be some independent ground of equitable
relief,

Coster vs. N. Y. & Erie R. 2. Co., 3 Abb.,
332.

Thus becomes apparent the significance of our two
earlier propositions, (@) that the subject matter involved
is solely the plaintiff’s claim,and (b) that this is a common-
law action.

This action wight have been maintained (no special de-
fense being taken) by Charles Devlin severally and sep-
arately, for, as hetween him and the City, the question
whether or not he was entitled to all that he claimed, the
question whether or not he was entitled to maintain the
action in respect of his separate interest without joining
the others as defendants—was a matter of convenience,
and did not constitute a-defect in his claim, or in his
action, unless such defeet were availed of by demurrer, if
it appeared upon the face of his complaint, or by answer,
if it did not.

The right of one partner to maintain his separate action
in behalf of his separate interest, in cases of tort, and in
cases of injury to' the property interests of a partnership
is not new ; it has been determined for more than a century.

In the case of Addison vs. Quverend (6 Durnford &
Kast, Term Reports, 766), Lord Kuxvon, then referring
back to a case which came up in the time of Croke James,
held that though all the members of the firm ought to join
in an action for the recovery of the goods of the firm, or
for damages for their loss or injury, yet if only one sues he
will be entitled to recover damages in respect of his in-
terest in the goods.

There Addison, who was a partner, sued Overend, on.
account of damages done to a ship in which Addison,
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with others, was part owner; and the action was main-
tained, because no objection had Deen taken for non-
joinder by the defendants.

This decision was followed almosf immediately after-
wards by the case of Sedgworth vs, Overend, T Durnford
& East, 279, in which another of the partners sued the
same defendant for the same injury ; and the Court held
that the fact that the first partner had recovered from the
defendant in a prior action, for his sharve. was no bar or
answer to this action by the other partner for the injury
to the latter’s share in the ship.

These authorities have heen followed in the case of
Bléaden vs. Hancock (4 Carrington & Payne, 152), and by ‘
the Court of Appeals in the cases of Me,ritt vs. Walsh (82
N. Y., 685) and Donnell vs. Walsh (83 N. Y., 43; and the
rule is laid down as established in Lindley on Partnership,
page 482.

Charles Devlin, if he chose, could have brought a sepa-
rate action at law for the injury to his Joint venture, with-

out reference to his associates, and unless the city chose
(as it did not chose) to take advantage of the non-joinder
of parties by demurrer or answer, that action could prop-
erly have proceeded to judgment in respect of the several
interests of Charles Devlin. The joinder of the other par-
ties was, for Charles Devlin, necessary or desirable only
to bar them from any further contest us to the extent of
his interest.

If we are right, as we believe we are, in the points that
we have thus far made, we have reached the position :
That this is an action at common law solely for Charles
Devlin’s sepurate share in the damages resulting from the
rescission.

IIL.—Of course, we are met by the suggestion on part
of the respondents, that on the former appeal (63 N. Y.,
8) the following language was nsed by Judge ArLex (at
page 15):

“There was certainly no reason why there should not
have been a recovery of moneys actually earned, even if
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the contract had been terminated. for every other pur-
pose.’

But the poiat now taken for the City was not made be-
Jore the former Referee : certainly not before the (reneral
Term or the Court of Appeals, and it could not well have
been made, for at that time the papers in the Curtiss suit,
now before the Clourt and explaining the scope of that ac-
tion, were not in evidence.

But in any event, thisremark of Judge ArLex was obiter,
because the decision of the Court was that there should
be a new trial, and was not that there should be a recovery
of the moneys uctually earned. This particular observa-
tion of that distinguished and able Judge, therefore, was
in no way necessary to the decision actually rendered upon
his opinion ; it was a suggestion concerning a pcint not
made, argued or decided in the case.

IV.—It may also be urged that under section 274 of
the old Code, the Court may grant to the defendant any
affirmative relief to which he may be entitled.

We submit, however, that on an examination of all the
cases, Wit one possible exception, hereafter considered and
distinguished, there cannot be found one in which affir-
mative relief wus given to one defendant as against a, co-
defendant, that was not a suit in equity, as distinguished
from am action at common law.

V.—1It is further to he observed that section 1204 of the
Code of Civil Procedure has no reference whatever to this
action begun ten years before its enactment, (See Code
of Civil Procedure, sec. 3347, Subd. 8). Moreover, sec-
tion 1204 of the New Code would not help the defendant-
elaimants, for the Clity has never been served with any de-
mand, pleading or process to which it is entitled under
that very section before affirmative relief ean be awarded
between co-defendants and against one of them.

There is absolutely no evidence in support of the con-
trary twenty-fourth finding +f the Referee (see fols. 22945,
2171-72).
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This rule with respect to the necessity of service of the
pleading upon the adverse defendant was specially laid
down in the case of FHdwards vs. Woodrug (90 N. Y., 396),
where the Court say (p. 400):

- “The defendants Woodruff, Spencer and Stout were not
in a position to take a judgment against their co-defendant
Wheeler without having served a copy of their answer
upon him and given him notice of trial.”

Much of the stress we have laid upon the point that
this is a common-law action and not a suit in equity at-
taches to the following distinetion :

Ina striet action at common law concerning a single and
separable money demand of the plaintiff, a defendant was
never subjceted to the embarrassment and confusion of sim-
ultaneously defending himself against the assault of the
plaintiff and against a side attack from a co-defendant. In
a suit in equity which rarely concerned such a separable
demand, but frequently involved the ascertainment of com-
mon rights and liabilities in respect of a common subject-
matter, the Chancellor was accustomed to dispose of all
branches of possible controversy.

While the new Code has generally adopted this practice
of the Chancellor, such a legislative result had not been ac-
complished at the time when this action was begun.

The case of Derham vs. Lee, 87 N. Y., 599, cited in sup-
port of the Court’s opinion below, is no authority for al-
lowing recovery by the defendants against the City.

The relief there demanded in the supplemental com-
plaint was not money damages alone, but in addition it
was that Sunderland, the defendant who recovered the
judgment against his co-defendant Lee, have no interest
in the claim of the plaintiff.

It was not strietly an action at common-law, Judge
Daxvorrn remarking : “It should be observed, the action
is not as the appellant assumes, a mere common-law action
seeking judgment for asum of money, and no other relief ' ;
and intimating that if the relief demanded in the complaint
were contined to money damages the action would not have

“lost its common-law character and there could have been




22

no affirmative relief granted the defendant Sunderland as
against the defendant Lee.*

Moreover in Chapman vs. Forbes, 123 N. Y., 532, 542,
Judge Proxmanm, referring to the Derham case, declares
that there :

« The action was changed, so far as appeared, by the con-
sent of all the parties from a simple action at law to one
in equity.” '

In the present case there was aspecific protest (fol. 2087
a—e) in addition to a motion to dismiss made upon this very
ground (fols. 2078-81), ut the close of the case, and before
its consideration by the Referee, notwithstanding the
contrary erroneous impression at General Term.

VIL—Under neither the old nor the new Code, in sueh
an action as this, can an affirmative judgment be taken by
these defendant-claimants against their co-defendant the
City.

Stephens vs. Hall 2 Robt., 674-676.

Decker vs. Judson (16 N. Y., 439-450), where Dgxro,
J., says:

« Bul the Court is not necessarily required to make
sueh determination, and I coneeive that in order to do
2o in a common-law action, allegations in the nature of

pleadings should first be allowed to be put in between
the parties who become adverse litigants.”

People vs. Albany & Susquehanna f2. B. (5 Lansing,
25-34) :

¢ The clause of section 274, which authorizes the Court to
grant to the defendant any affirmative relief to which
he may be entitled, does not apply to this case; the
velief intended is relief against the plaintiff, and not
against the co-defendant.”

Met. Trust Qo. vs. Tonawanda, etc., 2. R. Co. (43 Hun,
521-T) :

“ But, prior to the present Code, the affirmative relief
sought by the defendant in this action was not avail-
able as a counterclaim, because the practice did not pro-
vide for the service of pleadings by one defendant upon
another, and thus permit to be brought before the
Court upon the cause of action so alleged by a
defendant the other parties defendant requisite to the
determination of the claim.”
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(1) There is but one issuz in the action, and that {s the
.one raised by the complaint and answer of the defendant,
the City, whether or not the plaintiff, Devlin, is entitled
to the sum of $100,000 damages demanded in his com-
plaint.

The other defendants cannot tender independent issues
as among themselves or as between any one of them and
the defendant, the City.

(@) In Lansing vs. fadsall (26 Hun, 619-621 ), the
Court says: :

“It is true that section 1204 of the new Code provides
that the judgment in an action ¢ may determine the ulti-
mate rights of the parties on the same side as between
themselves.” The same provision was in the old (Clode,
(section 274) and Judge Eari wid of that, in Kay vs.
Whittaker (44 N. Y., 576), ¢ that defendants can have re-
lief against each other only in a case in which they have
appeared and answered in reference to the elaim made
against them by the plaintiff and as part of the adjust-
ment of that claim, and that it must be based upon the
facts involved inand brought out by the litigation and in-
vestigation of that elaim.”  The -provisions of the Code
referred to are simply declaratory of the pre-existing
practice in chancery ” (Jones vs. Grant, 10 Paige, 348).

(0) In other words, no affirmative relief to a defendant
as against his co-defendant is permissible except as it
effects the real subjeet matter of the action—in this case
the one-eighth interest of the plaintiff.

(¢) Even in equity cases, to which class the cases last
cited belong, where the rules with respect to relief be-
tween the parties were more liberal, the defendant could
not be foreed to litigate an outside issue with his co-
defendants.

Fink vs. Allen, 36 Supr. Ct., 850.
Hall vs. Ditson, 5 Abb. N. (., 198.

(d) The policy with respect to issues not embraeed in
the complaint is further declared in section 975 of the
Jode of Civil Procedure, that issues not necessary to the
rendition of a proper judgment need not he tried.

VII.—If however it be assumed that these matters could
beproperly litigated in this action, still the recovery by these
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defendant claimants must fail, inasmuch as they have not
served their answer on their fcliow defendant, with whom
they desire to join issue. Until such service there was no
issue pending between them which conld become the sub-
jeet of the Referee’s determination.

The objection here taken applies with even greater
force to the recovery granted the defendant Blish.
While the other defendants neglected to comply with one
of the conditions precedent—the service of their answer
upon the Mayor—he- (Blish) not only did not serve his
answer upon the Mayor, but in his answer declined to
tender any issue or demand any judgment against the

Ma'y or.

The language of section 521 of the Code of Oivil Pro-
cedure is mandatory in this respeet, providing that—

“Where the judgment may determine the ultimate
rights of two or more defendants as between themselves,
a defendant who requires sneh determination (1) must
demand it in his answer. and (2) must at least twenty
days before the trial serve a copy of his answer upon the

attorney for each of the defendanis to be affected by the
determination.”

VIIL.—In fine, our point is as follows :

This action is not under the new Code, and if it were,
there has been no compliance with section 521 thereof.

Under the old Clode, in an action strictly for damages
alleged to have Dbeen suffered by the plaintiff because of
the unlawful act of one of the defendants, affirmative
relief could not be given to one defendant as against
another. The joinder of the other defendants operates
merely to estop them from subsequently calling the
plaintiff to account.

This rule specially applies to this case, ag otherwise all
the claimants against the City other than the plaintiff
might assert their alleged rights with immunity from an
obligation (discussed under our Third Point) to serye
the statutory demand upon their co-defendant, the City.
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IX.—To any suggestion that the answers of Blish and *
Donaldson raise the issue of moneys earned by an excess
of demand over Devlin’s $400,000, we have three re-
plies :

(1) These answers unqualifiedly seek damages for
prospective profits only, and state their estimate thereof.

(2) For reasons ahove stated any recovery must be
limited to the plaintifi’s share alone, and if other claim-
ants raise the issue it cannot avail the plaintiff, who asserts
that they are brought in of necessity, and merely to insure
formality of procedure.

(8) The answers of A. S. Hope (fol. 84%) and Pratt
(fol. 160%) seem expressly to deny the plaintiff’s conten-
tion.

X.—The point has not been wuived, as suggested by the
Court below, by the City, in proceeding with the Refer-
ence, for upon August 2, 1887, it obtained an order
expressly providing that suech proceeding should be
without prejudice on this point (Case, fol. 220%). This
was more than a year before the Referee’s opinion, which
in its concluding sentence (Case, fol. 282%) reserved
the question for further consideration. The only further -
congideration, as shown by the case (fol. 2087a), was on
10th November, 1888, when the Referee being about te
proceed with this branch of the case, the City presented
its timely objection, which was overruled by the Referee,
who died before further proceeding (fol. 2087c). This
objection showed also the fact that similar objection had
been made before the Referee’s report, in the request to
find refused by the Referce and excepted to by the City
(fol. 2247). The Court therefore erred in assuming that
the City did not seasonably object. This objection goes
to the merits of the judgment against the City in favor of
its co-defendants, and of course may be raised by appeal ;
and it cannot have heen disposed by the denial of any
motion to vacate the judgment for irregularity.

SIXTH. - -(h),\’ﬂlﬂ(glf ENTLY, WE SUBMIT THAT, UNDER ANY
VIEW OF THE TESTIMONY, THERE MUST BE A REVERSAL AGAINRT
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THE CLAIMANTS ON KVERY POINT § (CHARLES [)EVIJN’S ONE-
EIGHTIH INTEREST IN THE DAMAGES HAVING BEEN WAIVED
UNDER THE DICISION OF THE (OUuRT BELOW.

SECOND POIN'T.

If it should be held that theo subject-mat-
ter of the action is the entire claim of all
parties in the money earned, still it is to- be
considered : That the present plaintiﬂ‘ is
not the real party im interest, the right, if
any. o recover them having vested in the
Supieme Court and its Receiver, Cyrus
Curtiss.

Prrer—TaE, RIGHT, IF ANT, TO RECOVER THE MONEYS
EARNED AND ALLEGED TO Bl DUE VESTED IN THE SUPREME
Jourt AND I8 RECEIVER, Mg. CURTISS.

This point was pub in issue by the City’s amended
answer (fol. 208%).

Upon appeal the question arises, viz:

(@) By exceptions No. 12 (fol. 301%) to the seventh con-
clusion of the Referee’s report (fol. 247%). =

(by By exceptions Nos. 101 and 107 (fols. 339%-341%) to
the refusal of the Referee to make rulings of law as re-
quested by appellant (fols. 9955-2256), and

(¢) By exceptions Nos. 127-130 (fols. 354%-356%) to
findings 27 and 28 made by the Referee at the request of
the respondent (fols. 2296-7).

[.——1f this action, as agserted by the claimants, includes
o cause of action (@) for the recovery of moneys earned
prior to rescission as well as (b) for damages for breach by
rescission, then certainly the first right of action () vested
in the Supreme Court and its Receiver, Mr. Curtiss.

The Referee finds as a fact (fol. 2b5*), although
without any - proof whatever, that Mr. Curtiss 18 dead.




27

What if he be dead? Trusts do not die because the trus-
tees die. Charles Devlin came into the Supreme Court
saying: “Iam jointly associated with these others and I
want to have this joint adventure wound up, and I ask the
Court to appoint a Receiver to collect these moneys for
the benefit of the several parties jointly interested,” and
upon his application the Receiver is appointed, and the
Receiver brings the suit, and the Receiver afterward dies.
Is his death a matter of consequence ¢ Could the City
come in and say *that right of action died with Cyrus
Curtiss ” ¢ Tt is true that some causes of action do not
survive the death of the plaintiff, but not o a cause of
action vested in a Court acting by its officer. The Coourt
appointing an officer could appoint his suceessor.

But counsel say further that the Receiver's suit is a
matter of no consequence, because Cyrus Curties was
negligent in the prosecution of that suit, and the City dis-
missed the complaint for his failure to prosecute. That
does not change the fact that the Supreme Court has
possessed itself of this controversy and of this claim, and
if one of its officers was negligent it might have appointed
another. The parties in interest could also sue Cyrus
Curtiss and his bondsmen for any failure to protect the
interests which were committed to him by the Court.

This receivership is to bhe distinguished from ordinary
receiverships pendente lite ancillary to some principal
litigation where the Receiver is a mere passive bailiff
or stakeholder without need of title.

As appears by the Referee’s findings (2141-2163), the
main object and purpose of the parties to Devlin vs. Hope,
in asking, and of the Court in appointing a Receiver, was
to invest him with the right to sue for moneys earned.
The equitable title to these moneys vested in  him
immediately on lLis appointment under the general
principles of equity jurisdiction (High on Receivers
[1894], § 539), and the act, chapter 112 of the Laws of
1845, then in force, expressly vested the Receiver with
the right of action.
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In Wilson vs. Allen, 6 Barbour, 549, 545, it was held
per WiLLagp, J. :

“At law, an ordinary Receiver was not considered as
having the legal title, 5o as to authorize him to institute a
suit in his own name for any debt or demand transferred
to him, or to the possession or control of which he was en-
titled under an order of this Court, until the Act of A pril,
1845, in relation to the powers of Receivers and of com-
mittees of lunatics and habitual drunkards (Laws 1845, P
90, sec. 2). By the statute referred to Receivers and com-
mittees of lunaties and habitual drunkards, appointed by
any order or decree of the Court of Chancery, may sue in
their own names for any debt, claim or demand transferred
to them, or to the possession or control of whicl, they are
entitled as such Receiver or committee.’ [t matters not
whether this transfer be by an assignment of the party,
under seal or by force of the order appointing the Receiver.
In either case the title is complele, and the statute vests the
right of action in the party who is clothed with the interest.
The principle of the Act of 1845 is carried out in this re-
spect by sec. 91 of the Code of Procedure, requiring every
action to be prosecuted in the name of the real party in
interest (sec. 98).”

IL.—Theopinion of the General Term on this point (fols.
2337-2338) is confined entirely to the question whether
the appointment of a receiver of the partnership did not
merely divest the partners of their right tosue on partner-
ship claims during continuance of the receivership, and the
conclusion of the Court against the City is based on the
ground that the Receiver being appointed pendente lite ac-
quired no title and that therefore the action may be sus-
tained under section 121 of the Code of Procedure and
section 756 of the Code of Clivil Procedure, which permit
an action to be prosecuted in the name of the original par-
ties notwithstanding a devolution of interest.

But this opinion, though correct, would not answer
contention of the City.

Its contention is that the order appointing the Receiver
invested him with the right to sue for moneys earned,
and necessatily and by consent divested the plaintiff of
the right to bring an action for the very same cause.




The opinion of the General Term tacitly admits that if
fitle passed to the Receiver it would be fatal to plaintiff’s
right to recover, and rejected the City’s point solely on the
ground that no legal title passed, citing Keeney vs. Home
Ins. Co. (T1°N. Y., 396), which concerned not a right of
aetion, but a substantial ownership, and Decker vs. Gardner
(124 N. Y., 334), which holds only that receivers of a
railway corporation pending foreclosure are not subject to
suit on account of a claim against the corporation aceruing
prior to receivership.

Neither of these cases determine that a partnership re-
ceiver appointed upon application of the partners to collect
one particular partnership claim is not vested with the sole
right to sue for that elaim. -

When a receiver of a partnership is appointed, his con-
trol of the partnership property in respect of which he

is appointed is exclusive, and even though the legal title
 may remain in the partners, they are divested of all control.

The authorities on this question are uniform.

In Beach on Receivers the rule is stated as follows !

“ A receiver is, as between the parties to the suit, to be
considered as appointed from the Jdate of the order of ref-
erence to the Master. And thereafter neither the owner
nor any other person can lawfully exercise any act of
ownership over the property without the authority of the
Court.”

Upon this principal applications for receivers have been
réfused on the ground that the facts did not warrant the
depriving of a surviving partner of all control of the part-
nership property. :

Walker et al. vs. House, 4 Md., chap. 39
Jacquin vs. Buisson, 11 How. Pr., 385-394.

The receiver becomes a trustee for the parties to the ac-
tion in which he was appointed and the enforcement of
their rights must come through him., -

In High on Receivers it is stated (sec. 539): "

“ A receiver of the effects of a Eartnéfﬁliip'appointed in

an action for the settlement of the firm business is regarded’
as vested with the whole equitable title to the partnership
property, without any assignment for that purpose, and in
an aetion to obtain possession of the property he represents
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the interests therein of all parties to the suit in which he
was appointed.” .

Unless this view of the law be correct the whole object
of the appointment of a receiver would be defeated. If
one partner could ‘apply for a receiver and subsequently
commence an action to recover the very property in which
the receiver had the equitable title, the latter would cease
to représent the interests of all the parties to the suit in
which he was appointed, and the property instead of being
preserved would be the subject of a multitude of actiong —=
‘and to great loss. /(( 2333 )

The learned Court was in error in assuming as it did fthat™

~ Devlin vs. Hope (February 11, 1863), to which " date

* the receivéiship relates back, was begun after this action
(January 11, 1864), and of course erred in supposing that
subsequent to the beginning of this action, there was a
devolution of interest now asserted as preventing its con-
tinuance in the name of the original parties. The defect

~ jmputed to Deviin’s present suit is that prior, not sub-
sequent, to its institution he had deposited with ‘the
Supreme Court and its Receiver the sole right to sue for
moneys earned. It would be legally absurgd if the original
parties themselves could prosecute a cause of action after
having instituted proceedings then pending before ‘the
Court for the appointment of a receiver to prosecute it
for them ; the Court granting their request, the Receiver
suing for their claim and the parties ratifying his action
as to the claim now before the Court.

The learned Court also erred in assuming that the Re-
ceiver’s power to sue for the moneys earned was ever
revoked. On the contrary it was expressly aflirmed, and
the Referee finds only that it was revoked as to the right
to sue for lost profits (fols. 2159-2161), leaving in- full
force the rest of the order which, as found by the Referee
(fok 2153), apthorized the Receiver to sue for moneys due.
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THIRD POINT.

This action, begun in 1864, could not be-
maintained or prosecutcd except by plead-.
ing and proving iwo demands under chap- .
ter 379, section 2, Laws of 1860, and there :
has been an absolute failure to comply with
either of these conditiomns,

This point arises upon appeal, viz. :

(@) By exceptions No. b (fol. 299%) to the 17th finding
of the report (fol. 270%) to the effect that there has been a
compliance with chapter 379 of the Laws of 1860, or that
objection thereto has been waived by the City.

(b) By the exceptions Nos. 123a and 124 and 125 (fols.
351*-853%) to findings Nos. 23 and 24 at the request of
the respondents (fols. 2292-4) to the same effect as the
report upon this subject.

(¢) By the exceptions Nos. 92-96 (fols. 337*-338%) to
the refusal of the Referee to make conclusions of law Nos..
15-19 (fols. 2248-52) at the request of the appellant upon
this subject. ‘

(d) By exception No. 29a (fol. 310%) to the refusal of
the Referee to find the 117th finding of fact proposed by
the appellant (fol. 2171).

(¢) By exceptions to denial of motions to dismiss the
complaint on this ground (fols. 170, 768 and 2072). -

I.—The report of the Referce in findings Nos. 11-15,
inclusive (fols. 301*-303%), and his findings at request of
appellant (fols. 2164-71) admit that no two demands in
respect of the same subject-matter were made by any one.

This lack of two demands, properly pleaded and proper-
ly proved, not only defeats the plaintiff’s claim, but fur-
nishes additional reason why, in this particular case, no
affirmative relief should be awarded to the co-defendants
against the City of New York.
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Since 1857 (Laws 1857, p. 871, sec. 22) it has been the
established policy of legislation, at first concerning the
City of New York, and afterward concerning all muni-~
cipal corporations in this State, that these public bodies
should not be subject to suit except after precise and
formal demand.

The provision that A, proposing to bring an action
against the City of New York, shall not do so without
previously informing the proper public officer of his claim
and submitting it for adjustment, is fatal to the doctrine
that if A brings such a suit, then B, C, and all other inter-
ested parties can, as co-defendants, without such a demand,
subject the City Treasurer to the adjndication of their
claims.

It may be urged that the necessity of demand attaches
only to a plaintiff about to institute an action, and that we
cannot point to any statute requiring that a co-defendant
should previously present a demand.

Such an assertion directly conflicts with the established
policy of this State, which declares: A demand shall not
be enforced by litigation against municipal corporations
without prior presentation. Upon the suggested theory,
all that it is necessary in a case involving several parties
is to have one submit his demand for adjustment and: let
the rest come in and assert their claims, without any such
previous demand against the corporation as co-defendant.

Under this point, which concerns the absolute and gen-
eral failure of every claimant to lodge a proper demand,
we made specific motions to dismiss upon the separate
grounds that () so far as concerns moneys earned, No
demand was lodged or proved by any one ; and (D) so far
as concerns damages alleged to have resulted from rescis-
sion of the contract (now eliminated from the case) no
sufficient allegation had been made by any person, nor had
any such allegation Leen proved.

We rely upon the act, chapter 379 of the Laws of 1860,
to which special reference was made by Judge WiLLARD
Barrerr (then counsel for the City) at the opening of the
case, and we desire now to say that while Judge BarrreTT
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cautiously, prudently, wisely, with reference to "the pre-
sentation of that point, made his motion upon each of
two statutes (fols. 146-149) that of 1860 and that of 1873,
the City’s present counsel by careful examination have
satisfied their minds that this case is to be decided and
governed by the Act of 1860, and not by any other act of
the Legislature passed subsequently to the institution of
this suit in 1864.

The Act of 1860 was in foree when this action was in-
stituted. It declared that (Laws 1860, ehap. 379, sec. 2) :

“ No action or special proceeding shall be prosecuted
or maintained against the said the Mayor, Aldermen and
Jommonalty of the City of New York, unless it shall ap-
pear by, and as an allegation in the complaint or necessary
moving papers, that at least twenty days have elapsed since
the claim or claims upon which said action or speecial pro-
ceeding is founded were presented to the Comptroller of
said City for adjustment, and not then unless it shall fur-
ther appear by and as an additional allegation in the said
complaint that wpon a second demind, in writing, being
made upon the said Comptroller after the expiration of said
twenty days, the said Comptroller neglected or refused to
make an adjustment or payment thereof.”

Thisaction was instituted ynder that law, and no change
in the law oceurring subsequently to the institution of this
action could make this action one that had been thereto-
fore instituted as authorized by this prior law. It was for
the claimants and their representatives to discontinue this
action and to begin another, in conformity with any later
law, if they so chose. This action is to be tested by its
validity at the time it was instituted.

The law then in force required two separate demands
twenty days apart—one in writing before suit brought, and
each relating to the same cause of action.

A proper demand pleaded and proven in this case,
therefore, is as vital to the maintenance of this suit as
though it were against the indorser of a promissory note
—and its absence is as fatal.

The proof offered (fols. 613-29) and illegally received
under exception, would, if admissible, be wholly unavail-

ing, as there is no pretense that any claimant in any case
made two demands in respect of the same subjeet matter.
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11.—In point upon this question are many decisions.

(1) In Reining vs. City of Buffalo, 102 N. Y., 308, the
facts as stated in the opinion of the Court were as fol-
lows (p. 810):

« The sole question presented by this appeal 1, whether
the complaint, in an action against the City of Buffalo,
hould contain an allegation of the previous presentation
of the claim declared on to ‘ts Oommon Couneil, and that
forty days had expired since such presentation. The clause
of the eity charter requiring such a proceeding reads as
follows : ¢ No aciion to recover or enforee any claim against
the city shall be prought until the expiration of forty days
after the claitn shall have heen presented to the Common
Clouneil in the manner and form provided.””

The unanimous opinion of the Court was delivered by
the late Chief Judge Ruark, whose instructive language
upon this point we venture to quote at some length a8
follows (pp. 310-11, italies ours) :

«The inquiry is whether this provision was intended to
operate as a condition precedent to the commencement of

an action, or simply 10, urnish a defense to the city in case
of an omission to make cuch demand. We think the
plain tanguage of the statute excludes any doubt on the sub-
ject.

‘g u/)su/!(te[_//f(,:’r/)l'ds the pmsecntion of any action un-
til the proper demand has been made ; it attaches to all
actions whatsoever, and by force of the statute becomes an
essential puart of the cause of action, to be alleged and
proved as any other material fact. It does not purport to

ive the city a defense dependent upon an election to use
it, but expressly torbids the institution of any suit until
the preliminary requirements have been complied with;
the plain intent of the requirement was o protect the city
from the eosts, trouble and annoyance of legal proceedings,
unless, after a full and fair uppurtunity to investigate and
pay the claim, if deemed best, they declined to do so.

“Tt is not in such a case NeCesSATY that the thing required
should constitute one of the elements of a common-law
aetion, for if the Legislature Liad made even a step in their
remedy a condition of it prosecution, it is essential not only
that it should be taken, but that it should be (((]ir:n,ativdy
alleged and proved by the plamtiff. 1t i8 competent for
thein to attach a condition to the maintenance of a common-
law action as well as one ereated by statute, and, when they
have done so, its averment and proof cannot safely be




omitted ; the Court, in Nagel vs. Uity of Buffalo (34 Hun,
L), in considering the statute in question seemed to think
its requirement was in the nature of ¢ condition subsequent
or proviso, having no necessary connection with the proper
statement of a canse of action, but we think they erred in
their conception of the nature of the provision. Neither
its langnage nor object is analogous to those provisions au-
thorizing the defense of the Statute of Limitations, or other
special and particular defenses constituting conditions sub-
sequent, which may or may not ocenr in particular cases,
and must, therefore, be averred to authorize the Court to
take cognizance of them.

“Here the requirement ewists independent of proof, in
every case and is made to precede the institution of any
suit whatever. Its performance cannot Jor any purpose
be presumed, but must, to be availed of, be alleged and,
proved. The langnage is * that no action’ ¢ shall be brought ’
until, ete., and constitutes an express prohibition against
the action until performance of the condition. A4 non-com-
pliance with this requirement can be raised by the defend-
ant, at any stage of the action, when it is called upon to
act in the case.”

(2) In Cuwrry vs. Buffalo, 135 N. Y., 366, Judge Earr,
reiterating the doctrine above enunciated, says (p. 369,
italics ours) :

“The section is imperative, the action cannot be main-
tained unless notice of intention to comimence it * * *
shall have been filed with the counsel to the corporation.”

(3) See also— '

Graham vs. Seripture, 26 H ow., 501.

Howland vs. Edmonds, 24 N. Y., 307.

Porter vs. K ingsbury, 5 Hun, 597; affirmed
71 N. Y., 588. :

Fisher vs. Mayor, 67 N. Yo b

MeLean vs. Manhattan Medicine Company,
22 J. & S, 8711.

Downes vs. Phenix Bank, 6 Hill, 297.

Thompson vs. Gardner, 10 J ohns., 404.

Ths case of Hearrigan vs, Brooklyn (119 N. Y., 156)
qualifies the doctrine of Reining case only as to actions ex
delicto.

ITI.—The report of the Referee, it is true, in its find-
ings of fact, eleventh to fifteenth, inclusive (fols. 259%_




86

9268%), finds that certain demands were served upon the
City by Devlin, Donaldson, Blish and Pratt, and upon
these findings of fact was based against our fifth excep-
tion (fol. 299%), the seventeenth finding of fact (fol.
970%), in reality a conclusion of law.

The answer to the Referee’s conclusion is, viz. :

(1) These findings, assuming that the evidence sustains
them, must fall, for the reason tiul the evidence itself was
wholly inadmissible, having been admitted under excep-
tion upon the ground that no averment under the statute
was pleaded (fols. 613-29), no amendment thereof having
been asked before the Referee or allowed by the General
Term (fol, 2362).

Day vs. Town of New Lots, L0T N. Y., 148,
154.

(2) But conceding the evidence to have been adnissible,
the result is unchanged, for the reason that there is still
wanting a second demand relating to the same subject
madtter. ‘ ‘

For in every instance where two demands were sought
to be proven (ut supra), one will be found to relate to
moneys earned prior to rescission and the other to the en-
tirely distinet subject of damages subsequent thereto (fols.
616-637).

This is absolutely fatal.

IV.—Possibly the answer made betore the Referee will
be repeated here, namely, that the complaint itself was a
sufficient *“second demand in writing.”

It hardly needs argument to dispute such a contention
when we consider that the law requires that the complaint
itself shall contain an allegation of further delay since the
second demand was presented.

Dawson vs. Troy, 49 Hun, 322.
Curry vs. Buffalo, 135 N. Y., 366, 370.

V.—The report turther seeks to establish by the seven-
teenth finding of faet (fol. 270%), nunder our exception as
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above stated, that the snﬁivic,eut»cmnplimme above referred
to was ' '
“accepted as sueh compliance |y fai
pted as sueh compliance by the defendant, the

said Mayor, Aldermen and Commonalty, and that .any
further or other compliance with the provisions of satd
statute was waived by said defendant.

That the objections and defense to the effect that said
~compliance was not sufficient Wwas not raised nor intep-
posed until after sucl, acceptance ard waiver, nor unfil
. Any new action based upon any further or other compli-
.ance with said statute would b liable to be harred.”

To this we answer :

(1) The act is to be satisfied not by a “substantial ” but
by a real compliance with its terms,

(2) That an acceptance of gnel compliance by the’
Mayor, ete., is not an acceptance by the “ Pinance Depart-
ment,” who alone, or through the Jomptroller as its head,
have been vested by the Legislature with Jurnidiction of
this subject (Laws 1857, ¢, 444, sec, 22). :

(8) That O’ Leary vs. Board, 93 N Y., 1, aund similar
.cases which niay be cited by respondents, are inapplicable,
because—

(@) No waiver is claimed to have heen made by the
Comptroller,

(b) Even if the Comptroller had attempted to waive
the defense, he could not do so in case of a statute making
his duty to require a demand mandatory,

Veazie vs. City of Rockland, 68 Me., 511.

(¢) Indeed, waiver by express contract could not be sus-
tained.

Yavapai County vs. (0 Neil (Supreme Court
of Arizona), 29 Pacif. Reptr., 430.

(4) Finally, that to permit a waiver of the demand in
question by the city officials will open the door to the
very evil which it was the design of the act to overcome,

namely :

“The improvident or conclusive allowance of such
claims by municipal officers.”
Ourry vs. Buffalo, 135 N, Y., 366, 370.
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VI.—The Referee also sought to establish the same
proposition against our exceptions Nos, 128a-126 (fols,
3517-354%) by findings Nos. 23-95 (fols. 2292-5), made
at the request of respondents, viz, ;

“23d. No allegation of a wani of sufficient demand by
the parties herein was set forth in the answer herein b
the Clity, or in any answer served by the City in any of
the actions between the parties relating to recoveries on
said contract, nor was any objection taken by the City on
the first trial of this action on that ground, or setting it
forth in any manner ; that the cause of the City’s failure
to set it forth as not having been made was assumed as an
admission that « sufficient demand had been made before
suit was brought, and as a waiver of the question of a
sutficiency of the demand, as the demands of the different
parties as owners of different interests was made in differ-
ent forms by each of them before suit brought.

“24th. The answers containing the demands ¢f affirma-
tive relief by the defendants were ul] either waived, not re-
quired or served on the Mayor and Commonalty of the
City and notices of trial by the other defendants on The
Mayor, etc., were served by all the defendants or waived
or not required on the trial thereof,

“25th. That the Board of Aldermen and Councilmen at
the time of the breach of the contract by them, 16th May,
1863, or ‘inn‘nediately thereafter, had full notice of the
claims of the owners of the contract, and demands 1 writ-
ing for money and damages sustained by a breach of the
coutract were made on them or served on them, and
they acknowledged the notices and demands of the claimant
parties hereto and negotiated and organized and attempted
a settlement of the same.”

To these contentions we answer serigtim, viz. :

(1) The hardship upon the respondents arising from the
fact that this objection was not raised until the action had
been barred by the Statute of I.i mitations can scarcely be
allowed to work implied exception to the express language
of the act, and it is in direct conflict with the language of
Reining Case, supra, that the point may be taken

“At any stage of the action.”

(2) The suggestion that the City has waived its defense
by not setting it up in any answer interposed in this litiga-
tion, or hy ohjecti ng to the sufficiency of any demand sug-
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gested'by claimants’ answers, needs no further citation of
authority than another veference to the Reining Case and
the opinion of the General Term (fol. 2361),

(8) The claim that the Board. of Aldermen had actual
knowledge of the fact that the parties intevested in the
contract were claiman against the Qity is an, absurdity
which is answered {or us by the language of the Cfourt in

Dawson vs. City of Troy, 49 Hun, 322-b, V7, |

«T do not think our sympathy should lead us to dis-
regard the plain words of the statute.  We might as well
say that if the Corporation Counsel load heard in the street
that the plainliff wis aboul to conrence this action, such
hearing 1would relivee her from the requirements of that
statute.”

(4) It is true in foussell v, Mayor, | Daly, 263, Judge
Hivton volunteered the opinion that the City would have
waivedsthe defense had it failed to take advantage of it by
answer.

(@) But there the Oity had taken the point and the point
was-sustained.  What difference, therefore, if it wax said
that the point would have been waived if it had not been
taken.

(b) Again, the (General Term in this very case has over-
ruled Judge Hivrox on this point (fol. 25361).

(5) It is, moreover, impossible to reconcile any such
doctrine with the cases above cited and the settled prin-
ciple.

Montgomery Bank ve. Albany Bank, T N. Y., 459, 464,
“that the objection that the complaint does not state facts
‘sufficient to constitute a cause of action (and in our case the
“Statute of 1860 prescribes what the all cssential elements
of the same shall be) can be taken at any stage of the
action up to the entry of final judgment.

VIL-—The General Term overruled this point solely
upon the ground that subsequent to the beginning of this
action the requirement of a demand had been displaced by
a new statute. .

(@) The Clourt is * unable to aceede to the proposition of
counsel for the respondents that the objections were
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waived in the present instance, because not raised on the
former trial” (fol. 2861).

(by “ Tt is apparent from the evidence and the Referee’s
findings that the necessary demands were 1ot made’’ (fol.
2362).

(e). This requirement constituted a condition precedent
to plaintiff’s right to ‘astitute and maintain the action”
\(fols. 2358-9)

The General Term, Lowever, were of opinion that the
‘the Act of 1860 was impliedly repealed by the Act of
1870, and that guch fmplied repeal had retroactive force
and relieved the respondents as of the date of the com-
mencement of the action from presenting any demand
whatsoever.

The language of J udge BiscHOFF, in discussing the sub-
jeet, is as follows (fols. 9363-4):

« But the statute requiring the demands and their alle-
gation in the complaint, however, did not in any senso
abridge respondent’s contractual  rights or impair defend-
ant-appellant’s obligation. It affected the remedy only
(Taylor vs. Mayor, ete., 90 Hun, 292; 82 ¥ i and
its subsequent repeal by chapter 383 of the Laws of 1870,
which is m conflict therewith, was npemtivc upon ;‘»ending
actions (Stocking vs. Hunt, 3 Den,, 274 Snprn'visors of
Onondago vs. Briggs, . 173 3 Matter of Palmer, H0 N. Y.,
561). Upon the repeal of the gtatute in force at the time
of the commencement of this action, respondents had a
vested right of action against :q»pnllamt—«lcfendant arising
ander the contract with Hackley upon common-law_prin-
ciples which remained unaffected by subsequent legislation
in so far as the effect of the latter would be to impair it
(Myer on Vested Rights, 105 et seq., and cases cited).
Hence the e.\'ocpﬁom;"whi(-h are founded upon the objec-
tions that the complaint does not conform to the require-
ments of chapter 379 of the Laws of 1860, and that” the

roof was insufficient under the same statute, are in-
offectual.”

As prefatory to our sabscquent argument upon this
pranch of the case it will be convenient and necessary to
refer to the provisions of law relating to the subject of
demand at the time this suit was brought and as the same
has continued to exist to date. )
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(a) Laws of 1860, chapter 379, entitled “ An Act relat-
ing to actions, legal proceedings and claims against the
Mayor, Aldermen and Comwonalty of the City of New
York,” provides as follows {p. 645):

“Sec. 2. No action or special proceeding shall be prose-
cuted or maintained against the said the mayor, aldermen
and commonalty of the city of New York, unless it shall
appear by, and as an allegation, in the complaint, or neces-
sary moving papers that at least twenty days have elapsed
since the claim or elaims upon which said action or special
proceeding is founded were presented to the comptroller
of said city for adjustment, and not then unless it shall
further appear by, and as an additional allegation in the
said complaint, that upon a second demand, in writing,
being made upon the said comptroller after the expiration
of said twenty days, the said comptroller neglected or re-
fused to make an adjustment or payment thereof. If the
plaintiff recover judgment in his action or in his special
proceeding, he shall recover full taxable costs without re-
gard to the amount of judgment.”

(b) Laws of 1868, chanter 853, section 8, entitled
“ An act to make ‘provision for the government of the
Oity of New York” provides that (p. 2022) :

“Sec. 8. The provigions of chapter three hundred and
seventy-nine of Laws of eighteen hundred and sixty-
are hereby adopted and made applicable to the corpora,
tion of said ecity, and hereby declared to be in
force or effect and re-enacted ; and in case any judgment
or judgments or adjusted claims shall be recovered or exist
against the said mayor, aldermen and commonalty of the
city of New York atany time before the annual taxes for
the year next succéeding shall have been levied, the
said comptroller, in the name of and on behalf of the said
mayor, aldermen and commonalty of thecity of New York,
is authorized to borrow, upon the credit of the corporation
such sums of moneys as, from time to time, may be neces-
sary for the payment of such judgment or judgments or
adjusted claims, and the legal costs and expenses incident
thereto, and to issue revenue bonds therefor in the usual
form, the same to be payable at any time during the ensu-
ing year from the taxes and other revenues of the corpor-
ation applicable to such purposes for that year; and the
board of supervisors shall include an amount sufficient to
pay such revenue bonds so issued, with interest thereon,
in the annual tax levy for said year, in addition to the
amounts provided in said levy for other purposes; and
the same shall be collected in the manner provided hy law
for the collection of other taxes.”
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(¢) Laws of 1869, chapter 876, section 14, entitled “ An
Act to make provision for the government of the city of
New York,” contains this provision (p. 2134) :

“Sec. 14. No action shall be maintained against the
mayor, aldermen and commonalty of the city of New York
nnless the claim upon which the action is brought has
been presented to the comptroller and passed on by him,
or he has unreasonably refused or omitted to take action
on the same.”

(d) Laws of 1870, chapter 383, section 17, entitled *“ An
Act to make further provision for the government of the
eity of New York,” provides that (p. 5896):

“Sec, 17. No action shall be maintained against the
mayor, aldermen and commonalty of the city of New York,
unless the claim on which the aection ig brought has been
presented to the comptroller, and he has negleeted for
thirty days after sach presentment to pay the same. Be-
fore any execution shall be issued on any judgment

recovered upon such a claim a notice of the recovery
thereof shall also be given to the comptroller, and he shall
be allowed ten days to provide for its payment by the issue
of revenue bonds in the usual manner, according to law.”

(e) Laws of 1873, chapter 335, section 105, entitled “ An
act to reorganize the local government of the city of New
York "—after providing for numerous subjects concludes,
viz (p. 513):

“ No action shall be maintained against the mayor,
aldermen and commonalty of the City of New Y ork, unless

“the claim on which the action is brought has been pre-
-gented to the comptroller and he has neglected for thirty
davs after such presentment to pay the same. Before any
execution shall be issued on any judgment recovered upon
such a claim a notice of the recovery thereof shall also be
given to the comptroller, and he shall be allowed ten days
to provide for its payment by the issue of revenue bonds
in the usual manner according to law.”

(f) Laws of 1882, chapter 410, section 1104, entitled
“An Act to consolidate into one act and to declare the
special and local laws affecting public interests in the city
of New York,” provides, viz :

“Sec. 1104. No action or special proceeding shall be
prosecuted or maintained against the said mayor, aldermen
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and commonalty unless it shall appear by, and as an alle
tion in the complaint or necessary moving papers, that w.
least thirty days have elapsed since the claim or claims
upon which said action or special proceeding is founded
were presented to the comptroller of said city for adjust-
ment and that he has neglected or refused to make an
adjustment or payment thereof for thirty days after such
presentment. If the plaintiff recover judgment in his
action or in his special proceeding, he shall recover full
mxabl'e costs without regard to the amount of the judg-
ment.”

(4) An examination of these, being all the laws upon
the subject, shows it to be the established policy of the
State for more than a third of a century that no claim
shall be enforced against the City unless a precedent ‘de-
mand shall have been made, and if authority be needed in
support of our conclusion that such is the poliey, it is
supplied by the recent case of Curry vs. Buffalo, 185 N.
Y., 366, in which Judge Earr. used the following language -
in respect of a similar statute to that under consideration
(p. 370):

“ These actions against cities are numerous and the
Legislature seems to have been solicitous to proteet them
so far as possible against unjust or excessive claims, and

also against the improvident or collusive allowanee of
such claims by municipal officers.”

The Legislature of 1870 cannot be held to have intended
to give the Act of 1870, continuing the previous policy,
a retrospective effect destructive of that established poliey,
and to release from the former prohibitiong all claims
from 1860 to 1870 merely by a refiewal of the prohibition
in slightly different language.

Tha learned Court’s conclusion (fol. 2363) that chapter
383 of the Laws of 1870 repealed the Act of 1860, be-
cause in confliet therewith, isx not sustained by the
authorities cited. While these two acts differed in ex-
pression, there was between them no such contrariety as
is necessary to effect a repeal by implication.

Sutherland on Statutory Construction, § 152,

(B) It is also to be obrerved that the language of the
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Act of 1870 makes no attempt to give a retroactive effeet
| g

to this provision, and without such intention clearly ex-

pressed no such intent can be imputed to it.

(@) In the case of Syracuse Bunk vs. Town of Seneca
Falls, 86 N. Y., 317, Judge Earr used this Ianguage (p.
322):

STt did not i terms or by necessary implication nullify
judgments rendered under the Act of 1869. That judg-
ment cannot be assailed on the ground that it was not
based on a proper petition, because it was based upon a
petition entirely proper and sufficient at the time it was
acted upon, and for the cenclusion we thus reach the case
of Wood vs. Oakley (11 Paige, 400), 18 also an authority.”

(b) In Amsbry vs. Hinds 48 N. Y., p. 57, Commissioners
Lotr used the following language (p. 60):

“ Every law is, as a general rule, to be so construed as
to operate prospectively, and unless the legislative intent
that it shall act retrospectively is expressed in clear and
anambiguous language, such a construction must be given
to it.” '

(¢) Wood vs. Ouakley, 11 Paige, 400, Chancellor WaL-
wortH (p. 403) used this language :

It is a general rule in the construction of statutes that
they are not to have a retroactive effect so as to impair
previously acquired rights, and Courts of justice will apply
new statutes only to future cases which may arise, unless
there is something in the nature of the new provisions
adopted by the Legislature or in the language of such new
statutes which show they were intended to have a retro-
spective operation.” :

(d) Quackenbush vs. Danks, 1 Denio, 128, Chief-Jus-
tice Bronson (p. 180) said :

“ Tt is a well-established rule that a statute shall not be
wo construed as to give a retrospect beyond the time of its
commencement, and there are many cases in the books
where general words as comprehensive as those under
:consideration have been restricted in their influence so as
not to reach past transactions.”

(¢) See also Am. & Eng. Eneye. of Law, Vol. 28, p.
448, and cases cited; and also Bullock ve. Town of
Durham, 64 Hun, 380.

(6) It is further contended that even a declaration of
retroactive effect in the Act of 1870 would not be con-
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strued to apply to anything but living claims, and would
not evidence an intent torevive claims barred by the Stat-
ute of Limitations, or a fortiori suits which had never
had an inception.

(@) The claim, for moneys earned, which is now the sole-
subject of litigation herein, arose, as appears from the ad-
mission of counsel in the case (fol. 1631), for installments
of money which came due for fortnights ending respec-
tively on dates as follows: May 14, 1861; May 28, 1861 ;-
March 15,1863 ; May 1, 1863 ; May 16, 1863. -

Thus the last of the items constituting this' claim*
was barred by the Statutes of Limitations upon May 16, -
1869, or nearly a year before the passage of the Aect of
1870, which:took place on April 16 of that year.

See Dickinson vs. Mayor, 92 N. Y., 584.

(b) In’point upon this subject is the case of Boorman:
va. Juneaw Co.; 76 Wise, 550, in which Justice Cassopay,’
referring to the Statutes of Limitation of Wisconsin, which

-is identical in its phraseology (Annotated Statutes of
Wisconsin, eections 4219-4222) with the Statutes of Lim-
itations as contained in our Code of Clivil Procedure in
this State, sections 380-2, uses the following language in
respect of statutes on the subject of demand similar to that’
involved in this suit:

“The right to make such objection and offer before the
Boa:d of Review having fully expired more than eight
months prior to the passage of the repealing act, it is very
manifest that the plaintiff was at that time barred by the
Act of 1887 from being heard upon the question of such
inequality ‘in any action, suit, or proceeding.’ Having
thus lost her right of action by failing to make such ob-
jection and offer within the time prescribed by that act,
the question recurs whether such right of action, so lost,
was restored by such re,pealing act. That act does not
purport to be retroactive.”

# % ¥ o Ap actof the Legislature is not to be con-
strued as operating retrospectively, unless the intention
that it should so operate is unmistakable (Seamans vs.
Qarter, 15 Wisc., 548 ; 89 Aperican Decisions, 698 ; Van-
derpool vs. La C. & M. R: Co., 44 Wisc., 668.) While the
repeal of the act, without a savirig clause, may defeat
pending actions based thereon, yet he would be slow to
conclude that the merc repeal of a statutory bar or eondi-
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tion precedent would restore right of action which had:
previously been lost.”

(7T) The cases cited by the Court in support of the
proposition that the supposed repeal by the Law of 1870 of:
the Law of 1860 would operate upon pending actions can.
be clearly distinguished from the case at bar. ‘

(@) The case of Stocking vs. Hunt, 3 Denio, p. 274, was
one in which a remedy was given by statute,

The Court held that the remedy was taken away when
the statute was repealed, another suitable remedy being
given which could be enforced. ,

The action being founded upon the statute, of conrse
terminated with the statute.

(b) In the case of Ex Parte Bennett, 3 Denio, 175, it
was held that fees should be taxed according to the law in
force when they were due, which was at the end of the
action.

There was no question of a statute affecting a pending
action, as the Court held that the fees were not due until
the action terminated. o

(¢) The case of Matter of Cowrtland Palmer, 40 N, X
561, had reference to a statute held to be retroactive in
express terms of law, and therefore had no application. -

(d) Myer on Vested Rights (p. 105), and cases referred
to are all cited to sustain a proposition which is not in-
volved in this case. .

(9) But even agsuming that the Act of 1870 were re-
troactive the position of the claimants is not bettered.

The Act of 1870 does not pretend to repeal that of 1860,
and its purpose does not require any displacement of the .
former act. ' The two can and do stand together, and an
implication of repeal is not necessary nor should it be
tolerated.

Re Evergreens, 47 N. Y., 216.
People vs. St. Lawrence Co., 103 N: Y., 541,
The Act of 1870 covers only a part of the subject of the
Act of 1860, viz., the number of notices and length of-
notice to be given in requiring thirty days’ notice instead
of two notices of twenty days each. :
The part of the Act of 1860 which says that the notice
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must be pleaded still remained in force, 30 that the effeet
of the legislation as it stood in 1870 was still to require a
pleaded notice.

The Consolidatien Act of 1882 codifying the pre-existing
law, it will also be noted, again combines the clauses re-
quiring pleading and character of notice in the same sec-
tion, and this subsequent statute is to be taken as declara
tory of the pre-existing law, viz., that pleading of notice
has at all times been required since 1860.

People vs. Davenport, 91:'N. Y., 574, 591.

The title of the Cousolidation Act expressly states its
purpose to declare the pre-existing laws: ' ‘

VIIL—It thus results that there should be areversal of
the judgment on this ground, independently of any other "
upon which thix appeal is taken.

FOURTH POINT.

We are thus brought to the conclusion of
our argument, in which it has been at-
tqmpted to show : ’

Frrst—That, as matter of law, this action concerns no-
part of the moneys payable under the contract, but only
damages for unlawful rescission ; and those damages having
been expressly waived, constitute no subject of recovery
herein.

Sgconp—That the present plaintiff, in any event, is not
the proper party to sue for the moneys alleged to be due,
nor, if he could, have the other claimants any right to
recover.

Trirp—That the plaintiff cannot recover even his pro--
portionate part of moneys saved, because of his failure to
allege or prove sufficient demands within the Law of 1860,
chapter 379, section 2; and this proposition applies with-
equal force to the other claimants.
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FIFTH POIN'T.

'he modified judgiment should be reversed:
and judgment ordered for the City with:
costs,

1. Of course, in view of the respondents’ stipulation
waiving the unliquidated damages, there can be no new
trial on that branch of the case.

Whitehead vs. Kennedy, 69 N. Y., 462.
Goodsell vs. W. U. Tel., 109 N. Y., 147.
Lawrence vs. Church, 128 N. Y., 324.

2. And equally, of course, there need be no new trial
on the points presented by this appeal, which involves only

decisive questions of law.

New Yorg, January 25, 1895.

Wum. H. Crark,
Couneel to the Corporation, and
Attorney for Appellants.

Franos LyNpe STErson,
FranwkLIN BARTLETT,

Of Counsel.
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Hon, William L., Strong,
Ma ¥ oer
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I have received a letter, dated January 24th,
1895, from your Secretary requesting me to inform you
whether the Common Council has authority to authorize the
erection in the streets of stands for the sale of fruit
and various other wares,

Ey § 86 of the New York City Consolidation Act,
the Common Council is given power to make ordinances not

inconsistent with the law and the Constitution of the

State, and among other things "to grant permits for the

"erection of booths and stands within stoop lines, the

"owner or owners of said premises consenting thereto, for

"thesale of newspapers, periodicals, fruits or soda water

"only,"
A person cannot legally maintain such a stand
in the street unless :
1, It is within the stoop line.
2 A permit has been granted by ordinance of the

Common Council,




The owner of the premises has consented.

4, The stand is used for the sale of newspapers,
periodicals, fruits or soda water only.

If all of these conditions have been complied
with, the stand cannot be legally removed,

If any one of these conditions has not heen
complied with, then it is the duty of the Superintendent
of the Bureau of Tncumbrances (a Eureau in the Department
of Public Works) to summarily remove the stand as an il-
legal obstruction in the street,

Very vrespectfully,

w4
%1l q a

EE RS
i |
|

Counsel to the Lorporation.
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Gpinion.

e FROM, ot

COUNSEL TO THE CORPORATION.

Darep Niw YORE,

F
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I have rseefived your lstter, dated Jarn‘nry 28,
1895, enclosing resolutisn Mo. 938 of the Board of Alder-
men, giving permission 10 Sippmen Deutsch to erget, keap
and maintain a stand Loy e sale of pods water and
fruit in front of the ppemises Me. 1 Avenue B st the eor-
ner of Houston Strees. :
In my letter o0 yom, -a;aa Asnnary 31, 1898,
I held that under Section 86 of the comoudmio,n Ast
a stand can be legally maintsined 4f 1he folloying caondi~
tions are complied with.
l. It is within the stoop 1ine.
2« A permit has been granted Ry ordinanes of the
Common Councils ¥
3« The owner of the premises has consensed.
4. The stand is used for the sale of newspapers,
periodicals, fruit or soda water only.

The resolution itself provides that the stand

must be within the stoop line, and authorizes the sale




of soda water and fruit.

It also appears from an affidavit attached to

the papers that the owner of the premises has consented,

80 that if you approve the proposed ordinance all of
the conditions will have been c¢omplied with .

It is, of course, wholly within your discretion
whether or not you shall give such approval.

Very respectfully,

Counset to the Corporation,

Enclosures.

Affidavit, Resolution,
Report of Committee of
Law Department.




161

| Gommunication.
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COUNSEL TO THE COHPO/‘?A;:Z}"éON.

Datep Niw YoORrk,

Vol
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Hon. William L. Strong,

Mayor,

I have received your letter, dated January 24, 1895,
enclosing certain papers with reference to the College of
the City of New York and the City Hospital.

Complaint is made by the Department of Buildings that
the College of the City of New York on the south-east cor-
ner of 23rd street and Lexington Avenue, and the City Hos-
pital on Blackwell's Island have not good and sufficient
means of escape for the inmates in case of fire,

Notices have been served requiring the city authori-
ties to put up balconies and make certain other changes
necessary to facilitate egress from the buildings in case.
of danger.

The Building Department, organized under Chapter 275
of the Laws of 1892, has very extensive powers, and is
doubtless acting within its jurisdiction in serving notices
upon the city authorities to have these buildings put in
a safe condition,

I am informed that the matter is urgent, and that in
case of fire in either of the buildings it is quite possi-
ble that a great loss of life would occur.

I have sent one of the notices, which were enclosed

with your letter, to the Department of Charities and Correc-




tion, and the other to the Board of Education which is all
that I can do in the matter as it stands at present.
Very respectfully,

o~ : == 4
/ {4 /N i 1A

/‘/, V § Wl Py B Fifd
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Counsel to thékCorporation.
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March 12, 1895.

Hon. William L. Strong,

Mayor.
My dear Mr. Strong:

Ex-Senator John J. Linson was appointed by the

Governor to hear the evidence introduced to sustain the charges preferred
against the District Attorney of this county. Under the existing law
the City and County of New York is chargeable with the payment of his
fees as well as of the other expenses attending the investigation, and I
have already advised the Comptroller that Mr. Linson's claim was a county
charge.

Under the existing statute, however, Senator Linson would have
to wait for his money until next year unless some provision were méde for
paying him sooner, and his friends have caused tZée passed by the legis-
lature a bill authorizing the issue of revenue bsnds, payable out of the
next tax levy, which can be sold now, and his claim adjusted at once.

I can see no objection to this bill upon the standpoint of the
City, as in either case, whether the bonds be issued or not, the amount

of his claim will have to be included in the_tax levy for 1896, and there-




fore the only effect of objecting to the bill would be to postpone his

compensation without any corresponding advantage to the City.
Yours very truly,

¥ / 9 /

Counsel to the Corporatien.
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