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§ 440.10  CRIMINAL PROCEDURE LAW

Law Review Commentaries

Post-conriction in_the New
New wine
Brooklyn L.

remedies | in- New:
aulsen, 15 Buffalo L.

§ 440.10 >rotion to vacate judgment
1. At any time after the entry of a jud
which it was entered may, upon motion of the defendant, vacat
such judgment upon the ground tha
; (2) The court did not have jurisdiction of the action or

T et the person of the defendant; or
R i (b) The judgment was procured by duress, misrepre
tation or fraud on the part of the court or a prosecutor or a
person acting for or in behalf of a court or a prosecutor;
or

(c) Material evidence adduced at a trial resulting in the
judgment was false and was, prior to the entry of the judg-
ment, known by the prosecutor or by the court to be false;
or

(d) Material evidence adduced by the people at a trial
resulting in the judgment was procured in violation of the
defendant’s rights under the constitution of this state or of
the United States; or

(e) During the pr di resulting in the j: t, the
defendant, by reason of mental disease or defect, was in-
capable of understanding or participating in such proceed-
ings; or

() Improper and prejudicial conduct not appearing in
the record occurred during a trial resulting in the judgment
which conduct, if it had appeared in the record, would have
required a reversal of the judgment upon an appeal there-
from; or

(g) New evidence has been discovered since the entry of a
judgment based upon a verdict of guilty after trial, which
could not have been produced by the defendant at the trial
even with due diligence on his part and which is of such
character as to create a probability that had such evidence
been received at the trial the verdict would have been more

180




ROCEDURE LAW Part 3 Title M PROCEEDINGS AFTER JUDGMENT § 440.10

favorable to the defendant; provided that a motion based
o P upon such ground must be made with due diligence after the
St Do N D el discovery of such alleged new evidence; or
(h) The judgment was obtained in violation of a right of
the defendant under the constitution of this state or of the
United States.
Notwithstanding the provisions of subdivision  one, the
urt must deny a motion to vacate a judgment when:

- Commentaries

te judgment (a) The ground or raised upon the motion was pre-
zent, the court in viously determined on merits upon an appeal from th
o defendant, vacate gment, unless since the time of such appellate dets
been a retroactively effective change in
or
on or

he time of the motion, appeal-

able or pending on appeal, and sufficient facts appear on
the record with pect to the ground or issue raised upon
adequate w thereof upon such an

represen-
secutor or a

r a prosecuto: mpeal

G (c) Although sufficient facts appear on the record of the
lduced at a trial resulting in the proceedings underlying the judgment to have permitted, up-
prior to the entry of the judg- on appeal from such judgment, adequate review of the
:utor or by the court to be false; ground or issue d upon the motion, no such appellate re-
view or determination occurred owing to the defendant’s un-
dduced by the people at a trial justifiable failure to take or perfect an appeal during the
W vocured in violation of the prescribed period or to his unjustifiable failure to raise such
the constitution of this state or of ground or issue upon an appeal actually perfected by him;
or
ings resulting in the judgment, the (d) The ground or issue raised relates solely to the valid-
mental @isease or defect, was in- ity of the sentence and not to the validity of the conviction.
or participating in such proceed- 3. Notwithstanding the provisions of subdivision one, the
e court may deny a motion to vacate a judgment when:
»ﬂhcl_é}l]conduc_t not appearing in (a) Although facts in support of the ground or issue
& n.;:é resulting in the judgment raised upon the motion could with due diligence by the de-
e i the record, would have fendant have readily been made to appear on the record in a
Judgment upon an appeal there- manner providing adequate basis for review of such ground
H or issue upon an appeal from the judgment, the defendant
n discovered since the entry of a H unjustifiably failed to adduce such matter prior to sentence
rdict of guilty after trial, which H and the ground or issue in question was not subsequently
ced .b the defendant at the trial determined upon appeal. This paragraph does not apply to
his part and which is of such a motion based upon deprivation of the right to counsel at
bability that had such evidence { the trial or upon failure of the trial court to advise the de-
e verdict would have been more fendant of such right; or
181




§ 440.10  CRIMINAL PROCEDURE LAW Part 2

(b) The ground or issue raised upon the motion was pre-
viously determined on the merits upon a prior motion or pro-
ceeding in a court of this state, other than an appeal from
the judgment, or upon a motion or proceeding in a federal
court; unless since the time of such determination there has
been a retroactively effective change in the law controlling
such issue; or

(¢) Upon a previous motion made pursuant to this sec-
tion, the defendant was in a position adequately to raise the
ground or issue underlying the present motion but did not do
so.

Although the court may deny the motion under any of the
cumstances specified i i i

and for

tion if it is other

4. If the court grants the motion, it must, except as pro d
in subdivision five, vacate the judgment, md must dismiss tu
accusatory instrument, or order a new trial, or take such other
action as is appropriate in the circumstances.

5. Upon granting the motion upon the ground, as prescribed
in paragraph (g) of subdivision one, that newly discovered evi:
dence creates a probability that had such evidence been received

at the trial the verdict would have been more favorable to the de-
fendant in that the conviction would have been for a lesser of-
fense than the one contained in the verdiet, the court may
either:

(a) Vacate the judgment and order a new trial; or

(b) With the consent of the people, modify the judgment
by reducing it to one of conviction for such lesser offense.
In such case, the court must re-sentence the defendant ac-
cordingly.

6. Upon a new trial resulting from an order vacating a judg-
ment pursuant to this section, the indictment is deemed to con-
tain all the counts and to charge all the offenses which it con-
tained and charged at the time the previous trial was com-
menced, regardless of whether any count was dismissed by the
court in the course of such trial, except (a) those upon or of
which the defendant was acquitted or deemed to have been ac-

quitted, and (b) those dismissed by the mder vacating the judg-
ment, and (c¢) those previously di d by an court

182
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pon the motion wag Dre-
rior motion oxpro.

* than an appeal from,
oceeding in a federa)
ermination there hag

the law controlling

le pursuant to this sec.
» adequately to raise the
1t motion but did not do

7 of the cir-

st of justice

ant the mo-
ent.

idence been received
vorable to the de-

en for a lesser of-
lict, the court may

<2 new trial; or

2, modify the judgment
‘or such lesser offense.
ence the defendant ac-

order vacating a judg-
nt is deemed to con-

T vacating the judg-
an appellate court

which does not dismiss the entire acc

PROCEEDINGS AFTER JUDGM

on an-appeal from the judgment, or by anv com upon a pre-
jous post-judgment motion.

7. Upon an order which vacates a judgment based upon a

2 of guilty to an accusatory instrument or a part thereof, but
i i nt, the
nal action is, in the absence of an express direction to the
estored to its prepleading status and the accusatory
deemed to contain all the counts and to charge

the offenses which it contained and charged at the time of

ntry of the plea, except thos
ances specified in paragraphs (b) and (c) of subdivi-
Where the plea of guilty was entered and
it to subdiv 220.30, v

s such ot c
n though such orde

Source of Section

See, Code Crim.Proc. 1881, § 466,

history, note under section

Practice Commentary
By Richard G. Denzer
The eight grounds for this motion designated in subdivi-
sion 1 appear to cover all contentions which formerly could
have been raised upon coram nobis (pars. b, ¢, e, £, h) and a
motion for a new trial on the ground of newly discovered evi-
dence (par. g), and all which are still cognizable on state and
federal habeas corpus (pars. a, d, h)—and probably other
contentions as well (see par. f). No statute of limitations is
predicated, even with respect to the newly discovered evi
dence ground, which formerly had to be raised within one
year of judgment (CCP § 466).
~ Regardless of the ground alleged, the motion must be made
in the court of conviction, This does not preclude a defend-
ant with a traditional state habeas corpus contention from
suing out a writ at a Supreme Court term of the county of
incarceration instead of advancing it upon the proposed mo-
tion; and any attempt to abolish the habeas corpus writ as a
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Part 2

nces o right to relief by coram
< where the two recelving the
ad pri ¥

ad duty promptl
of witness with n-
css' und

y, that, in exehange for &

de for witness, and prosecutors
ure to do so deprived defen
of fair trial and due process of law
nd he was entitled to have sentence
§ = “People~

ram ROl ple

A sentence imposed on a 29-year-
old defendant in 1938 for murder in
the second degree, of 55 years to life.
under a statute which then provided
for an indeterminate sentence of 3

inimum of 20 vears and a maxi-
mum of life, was a lawful sentence
not subject to correction in a coram
nobis proceeding, in view of fact it
was possible  that defendant’s i
could exceed the minimum Of
vears. People v. Gilmore, 1960, 1
A.D.2d 875, 203 N.Y.8.2d 51.

Invalidity of petitioner’s sentenc®

a probation violator subsequent 0

s being adjudged an incompetent
was ot conclusively establisbed 17
fact of such incompetency, and pett
tioner's remedy, if he contended that
sentence imposed was impermissitic
because of his mental condition,
not Ly way of habeas corpus bu

rit of error coram nobis.

bl

10 A.D.2d 627, 200 N.Y.S.2d 337, 8%
peal dismissed 11 AD.2a 928, 200 N-

Title M PROCEEDINGS AFTER JUDGMENT § 440.30

if true, that accused had ranted. People v. NastiEn 1939, 15
e awtully arrested without @ ise2d &5 183 N.Y.8.20 58
n U ere had been an wn- A coram nobis proceeding by
le delay in his arraignment. e or it for
ace erroncously~ received - time’ served in jail priot £0 GIE C

= d lefore sentence
sentence imposed, and
o bad been made without ac-
« asked if he had any lezal  Burke, 1 S isc2a
Siow why judgment should  $.24 condition:
ronou him d 106

st him did

petitioner

correction d

Expiration of sentence a_and confinement
e fact that defendant ha o
1 his sentence does not abrog:

to be properly scntenced

. Stroud, 1971, — Misc

X.5.2d 661

it lavceny did not constitute
Jocause of absence of
lang: a in section 61 of the
Correct! « prior to its amend-
ment in 1 iz, “sentenced to im-
\Where party proceeded on motion  prison » an institution under
e Drobis attacking validicy of ~ the jurisdiction of the department of
finite sentence upon plea cosrection without designating the
ty to indictment charging ame of such institution”, presented
i criminally possessing pistol aft- _academic question, if treated as mo-
T prior conviction, -and defendant/ _tion for ® <entonce, where_petition
T slveaay Beived mentence, Lis fall:jf showeditnat b ntence had been fully
‘ehallenge propriety served. Deople cX Fe Sunningham
ey & Denno, 1950, 4 Mise2d 570, 157 N
O b corpas or appeal; precluden S 520 055 affirmed 3 AD2d §
Sranting of any Telief, even if war- 101 XX a 8

§ 440.30 Motion to vacate judgment and to set aside sen-
tence; procedure

1. A motion to vacate a judgment pursuant to section 440.10
2nd a motion to set aside & sentence pursuant to section 440.20
must be made in writing and upon re; sonable notice to the people.
Upon the motion, a defendant who is in a position adequately to
raise more than one ground should raise every such ground upon
which he intends to challenge the judgment or sentence. If the
motion is based upon the existence or oceurrence of facts, the
motion papers must contain sworn allegations thereof, whether
by the defendant or by another person or persons. Such sworn
allegations may be based upon personal knowledge of the affiant
or upon information and belief, provided that in the latter event
the affiant must state the sources of such information and the
grounds of such belief. The defendant may further submit docu-
mentary evidence or information supporting or tending to sup-
port the allegations of the moving papers. The people may file
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440.30  CRIMINAL PROCEDURE LAW Part 2

with the court, and in such case must serve a copy thereof upon

the defendant or his counsel, if any, er denying or ad-

mitting any or all of the allegations of the motion papers, and

may further submit documenta i inf ¢
tending to refut

of both parties have been

dence or infor i

ppears by conced: uncontradi
the moving papers ov of the answer, or by unquestionable doc
'y proof, that there et ces which require denial

thereof pursuant to subdivision two of section 440.10 or sub
division two of section 440.20, the court must summarily deny
the motion. If it appears that there are circumstances autho;
ing, though not requiring, Y ant to subdivi
three of section 440.10 or subdivision three of section 440.20,
the court may in its discretion either (a) s
motion, or (b) proceed to consider the b

3. Upon considering the merits of the motion, the court must
grant it without conducting a hearing and vacate the judgment
or set aside the sentence, as the case may be, if :

(a) The moving papers allege a ground constituting legal
basis for the motion; and

(b) Such ground, if based upon the existence or occur-
rence of facts, is supported by sworn allegations thereof;
and

(c) The sworn allegations of fact ential to support the
motion are either conceded by the people to be true or are
conclusively substantiated by unquestionable documentary
proof.

4. Upon considering the merits of the motion, the court may
deny it without conducting a hearing i

(a) The moving papers do not allege any ground con-
stituting legal basis for the motion; or

(b) The motion is based upon the existence or occurrence
of facts and the moving papers do not contain sworn allega-
tions substantiating or tending to substantiate all the essen-
tial facts, as required by subdivi
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DURE LAW Part 2

t serve a copy thereof upon
an answer denying or ad-
the motion papers, and

stances which require denia
f tion 440.10 or sul

ourt must summarily deny
e civcumstances authoriz-
of pursuant to subdivision
n_three of section 440.20;
er (a) summarily deny the
merits thereof.

£ the motion, the court must
ng and vacate the judgment
hay be, if :

> a ground constituting legal

pon the existence or occurs
sworn allegations thereof;

fact essential to support the
the people to be true or are
questionable documentary

he motion, the court may

t allege any ground con-

or

n the existence or occurrence

10 not contain sworn allega-
ubstantiate all the essen-

one; or

Title M PROCEEDINGS AFTER JUDGMENT § 440.30

(¢) An allegation of fact essential to support the motion
is conclusively refuted by unques ionable documentary proof;
or

(d) An allegation of fact ess ntial to support the motion
(i) is contradicted by a court record or oth ds

ial docu-
t, or is made solely by the defendant and is unsupported
and (ii) under these and

ances attending the case, there

reasonable pos: v that such allegation is true.

If the court does not determine the motion pursuant t
ns two, three or four, it must conduct a hearing and m:
lings of fact essential to the determination thereof.
endant has a right to be present at such hearing but may waive
h right in writing. If he does not so waive it and if he is con-
ed in a prison or other institution of this state, the court must
cause him to be produced at such hearing.

6. At such a hearing, the defendant has the burden of prov-
ing by a preponderance of the evidence every fact essential to
support the motion.

7. Regardless of whether a hearing was conducted, the court,
upon determining the motion, must set forth on the record its
findings of fact, its conclusions of law and the reasons for its
determination.

L.1970, c. 996, § 1, eff. Sept. 1, 1971

Source of section

Practice Commentary
By Richard G. Denzer
This section provides procedural rules for the conduct and
determination of the indicated motions; this the Criminal
Code failed to do with respect to coram nobis and its other
post-judgment motions.

In essence, the section requires defense papers asserting le-
gal basis for the particular motion and containing sworn fac-
tual allegations supporting the grounds urged (subd. 1y; de-
mands or permits summary denial where such is required or
authorized by the substantive provisions (§§ 440.10, 440.20)
or where the motion papers do not state legal grounds for re-
lief or do not conform to the indicated requirements (subds.
2, 4); and, otherwise, mandates the court to conduct a hear-
ing for the purpose of making findings of fact essential to
the determination (subd. 5), placing upon the defendant the
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In re Weir, 495 F.2d 879 (9th Cir.), cert.
denied, 419 U.S. 1038, 95 S.Ct. 525, 42
L.Ed.2d 315 (1974).

[2] In the case at bar, when Lovato’s
affidavit is stripped of its opinions, s
picions, and conclusions, his allegations
amount to little more than the scenario
of a routine expulsion by Mexican offi-
cers of an undesirable alien. Lovato’s
delivery at the United States border into
the hands of officers who were undoubt-
edly expecting him created no bar to his
prosecution.

Affirmed.

ITED STATES of America ex rel.
Robert W. LLOYD, Peti-
tioner-Appelle,
v.

Leon J. VINCENT, Superintendent,
Green Haven Correctional Facility,
Respondent-Appellant.

No. 883, Docket 75-2021.

United States Court of Appeals,
econd Circuit.

Argued April 25, 1975.
Decided July 16, 1975.

The State of New York appealed
from an order of the United States Dis-
trict Court for the Eastern District of
New York, Jacob Mishler, Chief Judge,
granting petitione i
of habeas corpus, vacating judgment of

i i w County Court, and
directing new trial within 60 days
missal of the indictment. The Court of
Appeals, Hays, Circuit Judge, held that
interest of State in preserving’ confiden-
tiality of undercover: agents in narcotics
cases, preserving thejr future usefuln;
and safeguarding their lives, provided

adequate justification for excluding pub-
lic from trial for limited period while
agents were testifying.

Reversed.

Lumbard, Circuit Judge, concurred
and filed opinion.

1. Constitutional Law e=268(6)

Right to public trial, guaranteed by
Sixth Amendment, applies to states by
virtue of due process clause of Four-
teenth  Amendment.  U.S.C.A.Const.
Amends. 6, 14. *

2. Criminal Law =635

Right to public trial is not absolute
and must be balanced against other in-
terests which might justify closing of
courtroom to public.  U.S.C.A.Const.
Amend. 6.
3. Criminal Law <635

Interest of State in preserving confi-
dentiality of undercover agents in nar-
cotics cases, preserving® their future use-
fulness, and safeguarding their lives,
provided adequate justification for ex
cluding public from trial for limited per
od while agents were testifying. U.S.C.
A.Const. Amend.

4. Criminal Law ©=635
Public trial serves both to protect
defendant from being dealt with unjust-
ly and to preserve public trust in judicial
rocess by preventing abuses of secret
tribunals.  U.S.C.A.Const. Amend. 6.

5. Criminal Law ©=635

Court’s discretion to order exclusion
should be sparingly exercised and limited
to  those situations  where ~action s
deemed necessary to further administra-
tion of justice. U.S.C.A.Const. Amend.
6.

6. Criminal Law ©=635
Better course would have been for
court to hold evidentiary hearing on as:
serted need for confidentiality before
cluding public during testimony by un-
dercover agents but court could make
finding that exelusion was required on
basis of judicial knowledge of role of
undercover agents and could properly

take notice t/}
and are nof
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posure of ide
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Citeas
take notice that agents live perilous lives
and are not easily replaced and that
their mere appearance creates risk of ex-
posure of identity.

7. Criminal Law =6

Exclusion of public from trial of
narcotics case during testimony of un-
dercover agents was not abuse of disere-
tion where defendant offered no re;
for admission of public other than as
tion of absolute right to public trial and
defense did not have in mind any partic-
ular person whom they wanted present.

Eugene Murphy, Mineola, A
(James J. McDonough, Atty. in Charge,
Legal Aid Society of Nassau County, Mi-
neola, N. Y., on the brief, Matthew Mu-
raskin, Mineola, N. Y., of counsel), for
petitioner-appellee.

Burton Herman, Asst.

Atty. Gen.

(Louis J. Lefkowitz, Atty. Gen. of N. Y.,
Ti

on the brief, Samuel A. owitz, First
Asst. Atty. Gen,, of counsel), for respon-
dent-appellant.

Before Lb\‘[RAR[) HAYS and MUL-
LIGAN, Circuit Judges.™

HAYS, Circuit Judge:

This is an appeal by the State of New
York from an order of the United States
District Court for the Eastern District of
New York, granting petitioner’s applica-
tion for a writ of habeas corpus, vacat-:
ing the judgment of conviction and di-
recting a new trial within sixty days or
dismissal of the indictment. The district
court concluded that petitioner had been
denied his sixth amendment right to a
public trial by the exclusion of the public
from the courtroom during the testimo-
ny of two undercover agents who were
key government witnesses. A stay of
the order was granted by the district
court pending the determination of this
appeal. We reverse the order of the dis-
trict court.

Appellee Lloyd was convicted of two
counts of criminally selling a dangerous
drug in the third degree after a jury
trial in the County Court, Nassau Coun-
ty. On October 19, 1973,

520 F.20—80%

he was sen-

0 F.2

tenced to
four yes

ate prison for two concurrent
r terms. The judgment of con-
vietion was affirmed without opinion by
lhu Appellate Division, 45 A.D.2d 912,
356 N.Y.S.2d 219 (2d Dep't 1974), and
leave to appeal 10'the Court of Appeals
was denied. 34 N.Y.2d 519, 359 N
1026, 316 N.E.2d 884 (1974).
At trial, the State’s primary
were two undercover agents from the
Narcotics Squad of the Nassau County
Police Department.  The _prosecutor
made an application to close the court to
spectators while the undercover agents
testified on the ground that the exclu-
sionWas necessiry in order to maintain
the confidentiality of the agents who, at
the time of were still_actively-en-
gaged in undercover work in Nassau
County areas, Defense counsel objected
to the exclusion, asserting the right to a
public trial under the sixth amendment.
After ascertaining that neither defense
counsel nor his client had’ in mind any
particular person whom they
present the courtroom, the judge
granted the state’s application and or-
dered the courtroom cleared of all spec-
tators during the agents’ testimony. At
this time only one spectator, unknown to
all parties, was present.

trial,

wanted
in

After his ruling, the judge offered de-
fense counsel an additional opportunity
to present reasons why the courtroom
should not be cleared. Defense counsel
reasserted the right to a public trial.
The judge then reaffirmed his ruling
Stating that he was required to weigh
the defendant’s _constitutional _rights
against the countervailing need for con-
fidentiality and citing in support of his
decision to close the courtroom the need
to protect the identity of the agents in
view of the centinuing investigation they
were_undertaking _and_the danger to
their lives posed by testifying publicly.
[1-3] In the trial court, defense coun-
sel cast his objection to the exclusion
order in terms of defendant’s absolute
right to a public trial. However, as the
defense now concedes, the right to a |
public trial, guaranteed by the sixth
amendment and made applicable to the
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states by virtue of the due process clause
| of the fourteenth amendment, see Dun-
| can v. Louisiana, 391 U.S. 145, 148,
88 S.Ct. 1444, 20 L.Ed.2d 491 (1968);
United States ex rel. Bennett v. Rundle,
419 F.2d 599, 603 (3d Cir. 1969) is clearly
not an absolute right. Rather, the
courts have recognized, as did the trial
yjudge here, that the right to a public
trial must be balanced against other in-
terests which might justify the closing of
the courtroom to the public. Thus the
iucclub\on of the public in whole or in
part has been found constitutionally ac-
ceptable where closed proceedings were
deemed necessary to preserve order, to
protect the defendant or witnesses, or to
maintain the confidentiality of certain
information. E. g, United States v.
Bell, 464 F.2d 667 (2d Cir.), cert. denied,
409 U.S. 991, 93 S.Ct. 335, 34 L.Ed.2d 258
(1972) (public excluded during di
of skyjacker profile); United States ex
rel. Bruno v. Herold, 408 F.2d 125
Cir. 1969), cert. denied, 397 U.S.
S.Ct. 947, 25 L.Ed.2d 141 (1970) (some
spectators removed to avoid harassment
of witness); United States ex rel. Orlan-
do v. Fay, 350 F.2d 967 (2d Cir. 1965),
cert. denied sub nom. Orlando v. Fol-
lette, 384 U.S. 1008, 86 S.Ct. 1961, 16
d.2d 1021 (1966) (all spectato: ept
s removed to protect witnesses and
preserve order); Geise v. United States,
262 F.2d 151 (9th Cir. 1958), cert. denied,
J.S. 842, 80 S.Ct. 94, 4 L.Ed.2d 80
(1959) (most spectators excluded in rape
case where prosceutrix and two other
witnesses were of tender years and
large audience would inhibit testimony);
Melanson v. O’Brien, 191 F.2d 963 (1st
Cir. 1951) (general public excluded by
state law in sex crime case where victim
as a minor). See also Sheppard v.
Maxwell, 384 U.S. 333, 358, 86 S.Ct. 1507,
16 L.Ed.2d 600 (1966) (authorizing limita-
tion of the press and media during the
trial to protect the defendant); Stami-
carbon, N.V. v. Amer Cyanamid C
506 F.2d 532, 539
thorizing parti jons on ac
contempt proceedings when necessary to
protect the confidentiality of trade
crets). We are convinced that the inter-
est of the state and of the witnesses in

to
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pres
cov

ryving the confidentiality of under-
agents in narcotics cases presents
an equally persuasive justification for
the exclusion of the public during the
limited period while an undercover agent
is testifying.

[4,5] In reaching this decision we are
not unmindful of the fact that the right
to a public trial fulfills important fune-
tions in our system of jurisprudence,
serving both to protect the defendant
from being dealt»with unjustly and to
preserve public trust in the judicial proc-
ss by preventing the abuses of secret
tribunals. Estes v. Texas, 381 U.S. 532,
538-39, 85 S.Ct. 1628, 14 L.Ed.2d 543
(1965); In re Oliver, 333 U.S. 257, 268—
73, 68 S.Ct. 499, 92 L.Ed. 682 (1948);
Stamicarbon, N.V. v. American Cyanam-
id Co.,
are we unaware of the precept that the
court’s discretion to order exclusion
should be sparingly exercised and limited
to those situations where such n
deemed necessary to further the admin-
istration of justicg. See Stamicarbon,
N.V. v. American Cyanamid Co., supra
at 542; cf. United States v. Ruiz-Estrel-
la, 481 F.2d 723, 725-26 (2d Cir. 1973);
United States v. Clark, 475 F.2d 240,
246-47 (2d Cir. 1973). These considera-
tions however must be balanced against
our recognition of the risks both to the
agent and to the law enforcement proc-
ess attendant upon the public testimony
of a police witness who is actively en-
gaged in ongoing narcotics investigations
in an undercover capacity. It is obvious
that exposure in a public courtroom
would not only imperil the agent but
would render him useless for any further
investigative activities. Moreover, thel
restriction on public attendance under|
consideration here is a limited one, cov-|
ering only the period when an undercov-
er agent is on the stand; we think it
highly improbable that an exclusion thus
cireumscribed will seriously deprive de-
fendants of the benefits of a public trial.
See ' Stamicarbon, N.V. v. American
Cyanamid Co., supra, 506 F.2d at 541.
Accordingly, we conclude, as have the
New York courts, that shielding the
identity of a police witness, preserving

supra, 506 F.2d at 540-41. Nor}

his future u:
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future usefulness, and

his life provides an adequate jus

for excluding the public for that limited
period while an undercover agent is tes-
tifying. People v. Hinton, 31 N.Y.2d 71,
75, 334 N.Y.S.2d 885, 889, 286 N.E.2d 265
(1972), cert. denied, 410 U.S. 911, 93 S.Ct.
970, 35 L.Ed.2d 2713 (1973); People v.
Pacuicea, 134 N.Y.S.2d 381 (Bronx Coun-
ty Ct.1954), aff'd, 286 App.Div. 996, 144
N.Y.S.2d 711 (Ist Dep't 1955).!

l [6,7] Petitioner contends that it was
l error to exclude the public solely on the
\ basis of the prosecution’s asserted need
or_ confidentiality without requiring a
\showing that the agents’ confidentiality
iwould be jeopardized or that their lives
fwould in fact be endangered.  While we
lwish to make it clear that the better
course would have been for the trial
judge to hold an evidentiary hearing, we
think that it was within the court’s pow-
er to make a finding that exclusion was
required on the basis of his judicial
knowledge of the role of undercover
agents. The trial judge could properl
take notice of the facts that undercover
agents lived a perilous life in Nassau
County and were not easily replaced and
that their mere appearance in court as
witnesses against appellee who was ac-
cused of dealing ih narcotics created a
risk of exposure of their identities to
actual or potential targets of their active
investigations. Cf. United States v. Bell,
supra, 464 F.2d at 669. The trial judge
repeatedly suggested that defendant’s
counsel offer some reason for the admi
sion of the public to the trial during the
agent’s testimony but received no re-
sponse other than assertions by counsel
that defendant was absolutely entitled to
a public trial. There was no suggestion
that the agents’ identities were generally
1. see no_ merit in appeliee’s_attempt to
distinguish Hinton from the case at bar on the
ground that in that case other targets in the
narcotics investigations were present in the
courtroom. The rationale for the exclusion in
both Hinton and Pacuicca was to minimize the
risks to an agent and to the law enforcement
process attendant upon the public testimony of
a police witness who is actively engaged in
other narcotics investigations and whose iden-
ity is unknown to the public. The Hinton
opinion makes it clear that the presence of

known or that their pecupation was not
hazardous. Furthernjore, in response to
the judge’s query, it was conceded that
neither defense counsel nor his client had
in mind any particular person whom
they wanted present in the courtroom.
Under these Y L s the trial
judge did not abuse his discretion by de-
ciding that preserving the confidentiality
of the undercover agents who were
working on narcotics cases outweighed
the limited burden which was placed on
the right to a public trial by closing the
courtroom only for that period while the
undercover agents were testifying.

The order of the district court is re-
versed.

LUMBARD, Circuit Judge (concur-
ring):
I concur. :

_Any judge of a court which is con-
cérned with the prosecution of offens

against the narcotics laws knows all too
well the great dangers and difficulties
which face law enforcement officers who
seek to get evidence and who appear as
witnesses before grand juries and in
courts of law. In no area of law en-
forcement have murder, mayhem and
terror been more frequently used against
disclosure and_testimony. Against this
ackground of judicial knowledge and
notice, the undisputed assertion of the
district attorney that the two witnesses
were then “actively undercover agents
with the Narcotics Squad of the Nassau

County Police Department” was suffi-

cient reason for the county judge’s ac-

tion in closing the court to spectators
during their testimony.!
other investigatory targets. in the courtroom
was viewed as an “added factor” justifying, the
exclusion order and was not essential to ‘the
decision. See 31 N.Y.2d at 75, 334 N. Y.S.2d at
889.

1. The subsequent testimony of the agents un-
der oath confirmed the prosecutor's assertion
that they continued to be active undercover

in Narcotics Squad of the Nessau
County Police Department.
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Moreover, the defendant gave the
county judge no reason to believe that in
this case such action would in any way
prejudice the defense. Counsel’s only ar-
gument in opposing the state’s motion
was to assert the right to a public trial.

Chief Judge Mishler in granting the
writ relied largely on the failure of the
state to make any showing, beyond the

osecutor’s unsworn assertion, that the
confidentiality of the agents would be
jeopardized and that their lives would be
endangered. In most cases such a show-
ing must be made, preferably by wit-
nesses under oath, regarding the particu-
lar dangers and considerations in view of
the circumstances of the particular case
and the witnesses whose identity the
state secks to safeguard. Indeed, as
Judge Hays points out, the better course
would have been to hold an evidentiary
hearing in this case.

William H. NOLAN, on behalf of
himself and all others similarly
situated, Appellant,

v.

Richard B. MEYER et Appellees.
No. 987, Docket 75-7100.

United States Court of Appeals,
Second Cireuit.

Argued June 18, 19
Decided July 29, 1975

Former employee brought action to
challenge provision in profit-sharing plan
which providejl for forfeiture of benefits
by a participant who engaged in compe
itive employment. The United Stat
District Court for the Southern District
of New York, Harold R. Tyler, J., di

missed complaint for lack of jurisdiction

over subject matter, and plaintiff ap-
pealed. The Court of Appeals, Gibbons,
Circuit Judge, held that neither Internal
Revenue Code nor Welfare and Pension
Plans Disclosure Act defines a substan-
tive right for enforcement of which a
remedy for collection of profit-sharing
benefits may be implied, and that dis-
trict court properly dismissed complaint
for lack of jurisdiction.
Affirmed.

1. Courts ¢=299.3(2)
If former employee’s complaint chal-
lenging provision in profit-sharing plan

providing for forfeiture of benefits by —

participant wfio engages in competitive
employment set forth a federal common-
law cause of action to recover the for-
feited benefits:implied from existence of

federal statutes dealing with employee
benefit plan:

there would be federal
28 USCA. §

2. Federal Civil Procedure ¢=1742

‘Where complaint alleges existence
of a federal common-law cause of on,
such allegation may suffice to avoid the
granting of a motion to dismiss for lack
of jurisdiction over subject matter and
may require that court consider claim on
merits. . Fed.Rules Civ.Proc. rule 12(b)(1,
6), 28 U.S.CA.

3. Courts e=263(3)

A somewhat marginal federal ques-
tion claim may suffice to support pen-
dent jurisdiction, but there must be some
minimum degree of substantiality or
nonfrivolity to the federal claim, and if
the claim is wholly without merit or
wholly frivolous federal court may dis-
miss for want of jurisdiction.

4. Courts =263(3)

For purposes of pendent jurisdiction,
a strong indicator of insubstantiality of
federal claim is the resolution of the
claimed issue in a prior Supreme Court
decision.

5. Courts <=263(3)
ny federal cause of action for re-
covery of benefits lost under a clause in

B

pro
for

sul
pla

be|




der modi

odified, a

deprived of & . it should be held beyond

2. Even if
able d

3. Tt
of hostility
decedent. T




PEOPL

Orlando

. States em ¢
ricComntySnpon ericts States, 145 F. 24
cpnin Al e e iy

R R e
d Michael E. T e
, > Distric

appells

included
On one hand 2
d of due
ant be de

ch inve

1 witnes

of the cour




i, Harold Ungar

1bia Bar, admitted

The exclusion of all

ght to a pul
lth v. I

, 10N Y
3 Mis.
Schneiderman

! of Bar

(People v. Nationwide

Viller, , 24 794

(H. Richard Uwiller of

of the court
i (Pe

ic trie

rel. Bruno v. He
App. Div. 996; United

PEOPLE v. HAGAN [2} NY 2d
3

law present
from th

statutes S
The exclusion occurred

Timberlake,
berlake believed his lif¢

and would refus

included the tes
On one hand ¢

deprived of d
fendant be depri

ing holding

State Judg:

f polic

T

related directly
closes the courtroom as




24 NEW YORK REPORI

Opinion per BERGAN,

press ¢ fendant
By
. Second Cireut States

. 24 125, decided Feb. 14, 1969), is
, to this one. The ition there

crimes. T Tria was
1e people ““was i tal fear
y at p. 127), and
TJudire observed 30 or 40 people
tlr Hem? ed and

¢ turned wl It
, based many ¥ S ience,

ness and so he closed the court

ong, J.) observed (id., p. 127):
wtroom

»fendant

Discretion o

for the conduct of

- direction is L

th T
) the power

orderliness of - tk
mark New York case on
Y. 56). It is disting

integrity of

yrotecting th

ound faken by the Trial Judge, this court held, was
tod in the specifies of the New York statute and ran
I

gainst the ma

‘Cnot sametioned

peen mad
Judge su
chan

Jofendan

of the
which
of the




PEOPLE ». HAGAN [21

Opinion per B
against the mandate for a public It was

endant of

““not sanctio ation a
“vLo, J., p. 67).
ke in its policy i

a substantial r

Rather nplications are cases

in which it is held that d f a mature witness to avoid the
embarrs ann Act violation in public
was not a i

e court to the publie (U

Cir.}); or t
s

case of a very young

1 States, 240 F. 683). Thus, as United St
Orlando v. Fay (supra) shows, the right to
ial is subject to t

power of

ge to protect t

of the in Fay interruptions of t

troom.

1e courtroom and he

he witness in Bruno

surmised it

m of proce

ected ‘e court’s order
publ of the problem

lants’ obj only

native open t hold

in contempt
This case, th

of the court than Brun

which the court was clo
of the Judg

g sordid de

+'s purpose fo prot

resent case was di

pr

exclusion is minimal. It conc
4




24 NEW YORK REPORTS, 24 SERIES MTR. LAKELAND D!
Statement of
and th 3
mob of peopla

y is pistol. But [ye,
outside the

8an was captured by 5 ; b
meeting pla and, indeed, hip elf e

had shot Malcom X,

should he

Even if thepe were
held beyonq ;
less (Chapman v Californiq,

error in the

reasonable doubt that it
S. 18)

by @ppellants 3s thay it

n is legi;

n is
i was st for h
omment on and offer evidence
ich they belongeq,
basis of objection is that

this ho

nd observance (Zoomey
ed to syt

idual gilt >

g ; d Cir.]).

, indeed, r i of the hostility of

becomes ‘gormane

Wdmissihle

ligious  con liet,, this cox to the case.
ieral grounds, The

cific case. The text

hould not pe made on g
I ationship i
Support o a concept
ore, Evidence [3d ea.,
[ ; State .
- Commonwealty, 9 Pa.

139, 155).

£1were not

the

=
liscover

"roneous th

: ed by the 4
nt with Ne ‘)vut‘k t ecial Term

Jjudgments should be affirmed,

L and Jasex concur,

Judgments ; firmed.

of which t

g \ not be dis

fatter of La; espondent, ¢, a quasi- tive act
Appellant,

petition al

¥oxDacs Counyy ¥

f ViLrace or Sory Ay,

Couxry ¥

Matter o Responden

, Y. ONoxDaGa
1Ty, Appellant.

basis for denyir
ings to
10. benefit corpo




MEpREZAI¥RTEinTazMeitEn

THE CLI

Juro

please answer.

(Whereupon, the name.
alternate Jurors are called by the Clerk

answers present.)

All called and appear.
MILTON HELPERHN,
Examiner, City of New York, 520

New York, N. Y., called a

of the People, having
by the Clerk of theCourt,

testiffed as follows:

HR. DERMODY :

Doctor ilelpern, T

golng to

please try to keep your votce

up
211 questlons
enelosune ¢an hear your answerc .

that, doctor? A Yes, Mr. Dermody.
Q  Sir, are

medlcine in the State of New York? A Yes.

s of the Jurors and the

and each

Chlef Medical
First Avenue,

5 a witness on behalf
3 been (1rst duly sworn

was examined and

HMay I proceed, Your Honor?

you to
in responding to

00 that everybody at least within this

W11 you try to do

you duly licensed to practice

MR. CHANCE: If You

onor pleases, at

time on behalf of butler,

I offer a concession
that Doctor Helpern 1s quite able and his qualifica-
tons and for this purpose I concede that he's
qualified for all other purposes that relates to
medictne.

Your Honor, I want to establish

the doctor's background and qualifications for the

benefit of the jury.

MR. CHANCE: I concede his background as being

kRmke the best.
MR. SABBATINO: We concede that Malcolm X is
dead.

Now, Your Honor

i COURT:

1t

a minute. No one

ced

for that concession. Unless the dist

ct attorney

sks for a concession, no one

lould volunteer any-

thing. For reasons

t the district attorney has,

he x wishes the Jury to hear the background of Doctor
lielpern.

MR. CHANGE: T was only interested in saving
time and stating a fact, Judge, that he: s duly

qualified and very able.
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THE COURT: I understand that.

BY RMR. DERMODY

Doctor, you say that you are duly licensed

to practice medicine in the Skatge State of New York?

flow long have you been so licensed, doctor?

Since 1926.

Now, doctor, at the present time do you
y Bfficlal position in connection with the
City Administration? A Yes

Q  And what s thatposition? A Chief Medical

Lner of the Clty of New York.

Doctor lielpern, kx how lons have you been

connected as a doctor with the medical examiner's

office? A Thirty-rive year:

And how long have you been the Chief

Medical Examiner of the City of New York? A Twelve

years.
Q  tow, Doctor lielpern, would you describe

briefly to the Court and jury what your dutles are

as the Chiel Medieal Examiner of the City of New YOrk?
As Chlef Medlcal Examiner, In additlon to

supervising the work of the office of Chief Medical

ipern - People - Direct

Examiner, I personally make investigations of

sudden, suspicious and violent deaths and also

determine the cause of death in such cases.

Q. And how do you determine the cause of
death in this type of case, doctor? A In determining
the Eax cause of death, I perform an autopsy on the
body of the deceased person.

Now, doctor, for the benefit of those

Jurors who may not be completcly familimr with the
use of the word would you describe
briefly what an aup autopsy 1s? A An autopsy is

tematic cxanination of a vody for the
pu ining what 1 11 and what Is
abnormal or what injurics are present in the body,
on the body. Tt Involves making an rnal
cxamtnation and then opening the body to systematlcally
exanine all of the organs.mm And durlig the course
of the autopsy, the findings arc recorded and this
results in accunulation of a lot of data; and fr
this Information,we draw a conclusion as to the
cause of death.

@ boct

carcer in conne




autopsies

Hedical Examiner's Office, how many suc
as,you have Just described would you yourslel have
Q@ Will you tell us,xk octor Helpern, by

performed? A About sixteen thousand.
whom the body was ldentified to you? A The body
Q  And how many autopsies have you witnessed

1dentifled to mo by Betty Little also known as
and assisted in? A Oh, I would say that I have

Betty Shabazz, the wife of the deccased, who pgave
been present at and elther assisted or supervised 5

her address as 35 -- 34-50 110th Street, Queen:

approximately fifly thousand additional autopsies.
New York. That identification was made to me, to
Q  Now, doctor, as a rcsult of your experience

Doctor Sepal amd to Doctor Sturner on February 2

e of the autoj

In the perforua s as you have just

1965.
described and your connection in the supervision

Q At ER the City Horgue? A At the Medical
of other autopsics, are you able in a given case
lixaminee's OffLec.

onable medical certainty

to glve an oplnion with rea

2 1 Now, doetor, - was-the hody

150 Llentified

as to the cause of death? A Yes.

to you by any member of the Pollce Department?

Q  HNow, doctor, in the course of your
A Yes, 1t was.
offlcial dutles, did you have occasion to perform
Q@ 4111 you tell us who that please?
an autopsy upon the body of a man identifled to you
A Thebody was ldentifled to me by d also

as Melacolm X Litlle also known as -- I'11 spell

to Doctor Segal and Doctor Sturner by Patrolman

this - ll-a-J-j-n-a-1-k-e-

Gilvert flenry, shield number 3916 of the 34th

A

Precin That ldentifieation was made on February

Q  And when and where was the autopsy performed
1965, ‘at the Hedical Lxaminer's Office

upon this person so identiffed to you? A ‘The

Mortuary.
autopsy was performed at the Medlcal Examiner's

G Now, Doctor Helepru, would you describe the

Office at 520 First Avenue on February 2lst, 1965.




physical appearance of the body -

111
Would you give us a brief physical description of
the dead body at the time you started your autopsy?
A the body of the deceased was that of an adult
male Negro. It was well-nourished, well-developed,
rather slender, muscular. It was six feet, three
inches tall and welghed 178 pounds

Q  Now, doctor, did you examine this dead

body externally? A I did.
Q

Now, will you tell us what you observed
during the cour

¢ of your external examination of
the body? A The external examination of the body
#1zzpm disclosed that the deceased had been shot.

There were

any shotgun wounds on the chest and
in addition there were also bullet wounds on the
lower extremities and also a bullet wound was found
on the rlght forcarn and there was another wound
on the right land, but there were multiple wounds

on the lower extremitics

and many obvious wounds

on the left side of the chesi in

front.

Q . Were there any wound

on the face of the
decea

d? A There was one wound on the right side
of the chin.

withdraw that.

Q@ Now, doctor, would you point out

lcoation of these wounds

that you have Just testi
to as

you saw them externally on the body? Would
you care to use the services of one of the court
attendants to f;

cilitate the description?
A Yes, I think that would be

a very good way to
do 1t.

MR. DERMODY :

With the Court's permission, of

THE COURT:  Certainly.
By Phys

cally point 1t

out,

MR. DERMODY:  Yos

T WITNESS: T ingght Say. Wiat [ have the
exact locatlon of all these wourds in my report,
and I shall not give all the preclse mea

you ask ror tr I will glve you the
feneral

location of cach wound

Q  Let us

start £irst with the pene:

location of

cach wound externally as you point them
out on the body of the court attendant

A < Undigatlng on'court Atiendant) Ole wound was
LesutettionibhicBr gt fs1doRor tiict chitntand wenb! bagk
' shert distance.  And in the soft tlssues of the

ted
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chin, I found a small fragment of metal which was

quite deformed.
Q ALl right, doctor. A Then w there was a

wound Located —-
bullet wounds you are fmex referr-

Are these

ing to? A I'm referring to gunshot wounds in

cnoral now.
Q@ Yes. And this wound of the chin produced

mall deformed Cragment, and this was turned over
the Balllstics ureau as were all the others.
ALl right, doctor. A And I simply

1 mctalie fragment. It was rot

¢ of elther a bullet or a shotgun

I didn't try to differentiate that.

"R wlll gt to that at a later point,

ctor. ilght. Now, there was another wound
in and out on the right forearm, and this wound
had a perferation of entrance and another one of

X1t. It went through the soft tissuc and within
the track of tlis wound I found a 'small fragment of
yellow metal, which I interpreted as part of the

1 bullet,
there was

ALl cipht, doctor. A Now,

felpern - Puople
another wound on the right hand. sht say another
because the wound that I

track on the right hand,
actually had an entrance and

descrigbed as number 2
an exit. So-we might refer to that as track number
Now, track number 3 had an entrance in the web
between the thumb and the index finger and it had
an exit wound near the wr: So that was also an
in and out track through the soft tissu
Q  And s this a -—- are these all bullet
wounds or gunshot wounds that you are referring to
A T would t the frma track number 2
through' teh forearm represented a bullet wound,
because I was able to ldentify the casing of a
bullet; but with Lrack number 3,through the right
hand, T found no remnant of the m . 5o I was
not able to ldentify it as one of the other.
Q ul In connectlon with track number 3
lat you have just referred to, you had a wound

ntrance and a wound of exit?
Q' Would you' rontinue, v

of
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for a moment, in cnumerating theee wounds by number,
you do not mean to indicate in any way that this was

the order of entrance or infliction of the wounds,

do_you? A No, tht is simply my cataloging of

these wounds, and I do not mean to imply any

sequence as to tho inflictioniof these wWounds:
@ Thank yous, doctor. With that understanding,
would! you continue, please. A Noy, track d was

the next wone that I described, and that was
Jocated on the right thigh, t knee. The entrance
portién grazed the front surface of the knee.

You are. indicating now on your own body.

I'm indicating on my own knee, on-the-front

surrace of the right knee. There was a deep furcou.
The wound —- the missle, bullet produced this and
then scraped away.As it continucd upwards, it scraped
away some of ‘Uhe surface of the kin and it then

entered or re-entored the front surface of the

thigh travelins in an upward dircction and then

1t came out agaln.

So this wound or this track-had three

conponents and passed in an upward direction.
L furrow on tne front

The bullet Plest producta

Nelpern - People

of the knww,
ghigh in fron

that. So, in

and no by

a

That's T

pleas
that
entered

and a

and toward the
was casily

15 Crom the heel

thigh.
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then ente

essence,

And/track gotng in an

Lt corres
hank you,
A kow, the n
loca

Lhe 1ot ler n
£ inc
outer

It penctrated
wnd 1

portion of the

above.

- Direct

ng the lower part of the

ullet was recovered.
the

ot? A

doctor.

rext tr

car the

rface.

toward the

¢ and then exiting a 1ittl

1t was an in a

e bit above

nd out track

upward direction?

Would you continue,

back

and

bullet

surface and

the heel on the

It also went upwa

left le

Now, that track

, Ehat

upper part of the

the Reg leg and then w

found that

thigh, toward

1t which

Lutlet

the

bullet in the

was twenty-elpt

with a =

At that

rive




Q  tow, doctor, would you be good enough to

point out, either on your own body or the body of

the court attendant, the location of the entrance of

that bullet? A Let me get down here.

(The witness leaves the witness stand.)

Q@  What number track is this you are referring

A I'm referring to track number 5.

Q  Thank you. A Which entered on the

Jower part of the left leg (indicating), I think I
sald two and a half —- rather 5 and a half inches
above the heel, and that bullet, after entering,

passed up the leg through the knee, up the thigh,

and I found the bullet in the muscles on the -- from

the tissue just under the skin at a point 28 inches

above the level of the entrance wound. In other

words, the directbn was almost directly upward.

And I removed a U5 caliber metal jacketed bullet

from that track.

Q Do you want to resume your seat, doctor?

A Well, I think I might -- if we are going to
use the attendant, these tracks are —-

MR. DEKMODY: A1l right. Does the Court have
any objection to the doc tor standing there/

THE WITNI Thank you.

You have just -- A I fr finished

Q  You have just finished -- you have Just

glven us nunter 5. Now will you give us

A Track number G had an entrance wound on the

front of the left thigh in the lower third. And

the bullet wound was located 26 and a half inches

above the level of the heel, and it fonna

upwards and s1ightly toward th and thi
passed into the lower surface of what 15 known

the ricek of Lho-lefi thigh hone. —In other wor

the left thish hone articulates or 1-
Joint with the hip hone, and risht in that
portion near the hin T found this bullet, which was
9 millineters in dianeter. Tn other words, the calibe

was not the same as the previous bullet; it was
millimeter bullet.

Q  Now, dostor —- And that also
in and upward dircetion.

Q  Now, you say this was on the left side of
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the body of the deceased? A On the left -- yes,
in the left thigh.

indfcate by pointing out on

Now, would you
Well, it entered

Q
the body of the court officer?
and T am pointing to an

A

avout here (indicating),
third of the thigh, and it went

area in the lower
upwards and was found somewhere about here (indicating),
#ck and under the portion of bone

but. tovard the ba
of the thighbone which is called the neck of the
thih bone, which 15 close to the hip.

b say the direction of the track

Q  ®KER/you
in connection with this wound was upwards, is that
right, doctor? A Upwards too, yes.
ALL right, doctor, will you continue, please?

Q
that the bullet I just described

I might say

A
of 13 inches.

traveled a distance
imbeded

That was

A And it was

a9

of the bone.

eter bullet? A A9

in the lower part

Q  That was a 9 milll

millimeter bullet.
@ ALl right, doctor. Would you continue,
Now, the next track -

A
A

please?
hat 1c number what?

Which I desig-

7, had as 1ts point of entrance

surface of the left thigh at abouty the

the tnner
Juncture -- if you divide the thigh up into three
segments, this would be at the junction of the
upper and middle smgem scgment and more toward the
seriter of the thigh. There was a distinct bullet
hole there, and this wound traveled also in an

upward direction, and continued through the thigh
and entered the abdomen, and went #m toward the
back of the abdomen, and along the spine, and as

went upwards 1t tore up the aorta, which

1t

Q@ Will you tell us what the aorta is,

A The aorta 15 the large artery that comes down

the body Whlch carrles blood from the left side of
the hear® downward to nourish all the tissues in the

trunk and in the lower extremities. This bullet

continued upwards,and I recovered a 9 millimeter
bullet at a point in what is knowas the posterior
which is simply an area in the chest.

medlast tnum,
this bullet went upwards along the

In other word
aorta, from the belly cavity into the chest cavity,

bullet was found again,

and the
near the midline in the back of the

sues

in the t1

9 millimeter bullet,
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st, and the len:th of the track of that bullet

and imbedded itsclf in the bone of the

left hand.

from its point of entrance on the upper inner portion
finger of the

O Does that complete your description of

of the thigh to the pdint wire it was found, was 25

inches.
track number 8, doctor?
Would you go on, please? A T have

Q

Q

A1l right, doctor. Would you continue,
please? A Now, that
AT et e T R any more detalls here that you can ask me about

o 1f you want them, but I think T'm giving you
sufficient detail,

In connection with track

A That was track number 7.
track number 8 was what I described as a composite track S ots
which involved the under surface or the inner surface e 5z
of the left mlddle finger. The bullet, or the QARILL ninht S ANoGREnackinunber
misgile rather -- 1t wasn't a bullet -- went from lecatadionsthe auces suntacefol the et
e lnoir AT A i of e dioiia consisted of an cntrance perforation or hole, an
Tn othcr words, the track went complete~

index finger.

finger, and then 1t went into the AL
The same track. You could line up this one (indica- RuRChEeusn e ol iRk isatonzonEhe jouterinortlon
ting), and it smashed into an' lmbedded itself in lieRia i Sanni(nd Loating )52 Rat Swent Ehroueh the
the bone of the middle segment of the index finger tlazu under the skin, and at a point 5 -- or rather
at a locatlon 5 and 3 quarter Inches below the

level of the shoulder. That was an in-and-out

of the left hand.
Q@  And dld you recover any object? A Yes.

In that bone and firmly imbedded in it were a number wound, and no missile was recovered.
of small metallie frasments, and also a larger @ And would you give us the direction of
franment which could be easily recognized as a shot- that track, doctor? A The direction of- that
that was not a bullet, it track was backwards.

1In other words,
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@ A1l right, doctér, would you continue,

please? A Now, the remaining wounds that I

Will describe are perforations on the left, pre-

ntly on the left front portion of the chest

dominai
(indicating), and there were evidences there

was evidence thepe of 10 holes, 10 perforations
of the type produced by shotgun slugs. And they

occupied a rather large area which I have measured

but which T will not mention right now.

Q@ Well, doctor, would you mind giving us the -=

Do you want the detalls of that?

@ Yes, while you are at it, may we have 1t?
A Then I might do that. There was a cluster of

performations, 10 in @number, and there were als
two small abrasions. These were located on the
front left side of the chest. So thatthis group of
perforations includcs the 10 perforations and the
two abraslons would make 12 in all. And as I said
before, they were perforations due to shotgun

and they werc rather conspleuous and varied in size --
in appearance, from round to oval shape. The most
Lateral one, that 15, the one which was most to the
alde of the chest, was one and a  half inches to

tre left

of the left nips
Both atia potntipno he bE1CHNGR IS BE left
i, ona he one wnieids noRt RS the right
xas losated bhree quarters of an inch 2 the right
- lhentoriline or thy body SIMETANSES predominantly
L e e ey ey inoan RS R atameter,
194 cird1d or riglgnly an Calolgoreissven inches in
atameter: In other words, an arca of the chest
ven inches in dismeter contatnsd sl o€ ERESE

perforations.
. oacc o ivould veu eenRiR iR,
please? A Bocueen  those: pecfozabions LhEEs
. i laieion wicn i uecs TG by
L f 00 dortors ot thenospiial dn en SPERIRE
S, sebdh Febuoh DN gk BB It R resus=
eitation inciston went through the soft
L enitpe it 9 than SHE DHIELEE inciston
e e R but
i enon e nu DeethD
o ¢ dhouzinisiuc porforablons Mas ESUER Anch
Ll o the oy des BumEl SN 1
fé1t a havd object under the skin, and when 1 incised
e N C 161 @vb s o e oneot N 00 %
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shotpun slug.

Q  When you say incised, doctor, does that mean
when you opened the A Vhen I opened 1t up in

order to get it out I made an incision in the skin
with a scalpel and T removed a slug in the right

posterior portion of the chest, and similarly I also
felt a hard object in the basck of the chest on the

left side, and I removed another shfotgun slug from

that area.
Q  Doctor, let me interrupt for a moment. You
are referring to what I would call the back of the

court attendant? A That's right.

Q . But in your testimony you characterized it

as the posterior che A The back of the chest.

Q  In other words, when you point to the back

1t's part of the chest? A Yes, this portion is

the chest,and this would be the small of the back

(indicatint). So T'm referring to the back of the
chest (indicating).

0 T sec. A This being the front of the
chest (indieating) where the perforations of entrance

were located, and on the back I found these two

perforations.

two bulkts? A Two
Q  One in each location? A That's right.
Q ALl ripht, go ahead, doctor.

also, when the body was opened in connection with

the autopsy, slugs of the group of 12 which entered
or which made injuries or wounds on the front of

the chest, 7 of the 10 perforations actually

penetrated through the pericardial sac, which is

the sac enclosing the heart, and also perforated

the heart 1tself. And thesc were very evident.
Q@ And these seven slugs you found? A
perforations. Mo, some of these went all the way
back, Some went Into the spine and some went into

the chest cavity.

Q  Were these shotgun slug

A 7These were shotgun slugs similar in
to those which T removed from under the skin or
both sides of the chest in back. Now, some of &
1n addition to perforating the heart, als

large blood

slugs,
perforated the orta, which Ls the
had

vessel that T alrcady had mentioncd that

A Seven




been torn by the upward course of one of the bullets
that entered the right thigh. The siup

which I
removedd, I removed 9 in all, and one of these
had passed out of the left chest cavity and

Slurs

then & one in and out of the arm. The slugs
£O1ng backwards passing in a backward direction,
throush the chest, perforated the left lung,
the pericardium, the heart, the aorta, and the
right lunz. And only one of them had gone through
the chest in bac

» which I had mentioned before.
One slur went out through the chest.

(Continued on followins page.)

your description, Doctor? A

the boas?
A Right. Now, some of these slugs I found in
the spinal censl, which is the canal that holds the

spinal cord. Some of them were !mbedded in the bone

of the spine.

found, end again I would like to say that I recovered
8t the time of the autopsy, I recovered five slugs, end
the three bullets which were delivered to one of the

detectives from the Ballistics Bureau, after I had
merked them. I kept the slug in the bone of the left

index finger, end then I had a tedius time refovering

the slugs from the bome of the spine ond in the spinel
canal, but they were nll recovered. Nine slugs in 11
were recovered. Five were delivered to the Bsllistics

Bureau Detective at the time, and the four that were

removed later on I retained.

Q  Is there nnything else -

does that complete

I think that that

)

Of your autopsy? A I think that completes it.

Thank you, doctor. Would you resume the stand?
(Witness resumes witness stand)
Q Doctor, cén we make you more comfortable?
Ko, T'm 011 rignt.

Q  Idctor Helpern, ns & result of the performance

These are details of where these slugs were
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Of the sutopsy that you hwe just testified to upon
the body of the deceased identified to you as
Malcolm X, are you able at this time to give us
your opinion as to the cause of death in this ase
with medicel certainty? A Yes.

Q@  Wnat, in your opinion, Doctor Helpern,

¥es the case of the death in this case? A In my

opinton the cause of death was multiple shot gun
s1ug and bullet wounds of the chest, the heart and
the sorta.

Q@ Doctor Helpern, was there & chemicel

2nalysis made on the brein of the deceased to determine
the presence or absence of alcohol? A Yes.

Q  Whet A1 that exemination disclose? A
The test was negative. There was no slcohol present.
Q@  Doctor Helpern, during the course of your
testimony you have referred to finding certain
bullets, slugs and the like.

MR. DERMODY: May we have this marked for
1dentification?

TIE COURT: Mark 1t for identification.

(Lead frugment morkea People's Exhibit 52, for
Tdentification)

- Pcople - Direct

MR. DERMODY: MNay ve have this merked for
1dentification?

THE COURT: Mark 1it.

JLesa fragment marked People's Exhibit 53,
for Identification)

MR. DERMODY: May we have this marked for
1dentification?

THE COURT: Merk 1t.

(Two bullets marked People's Exhibit Sk,
for Identification.

MR. DERMODY: May we have this marked for
1dentification?

THE COURT: Mork 1t.

(Three bullets marked Peoplets Exhibit

for ldentification)

M. DERMODY: May we have this marked for

1dentification?
THE COURT: Mark 1t.

(One bullet marked People's Exhibit

for Identification)

Mi. DERMODY: Mgey we hove this marked

for jdentification?

cout

Mork 1t.
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(One bullet marked People's Fxhibit 57, for
Tgentification)
MR. DERMODY: May we bave this marked for
1dentification?
THE COURT: Mark it.
(One bullet marked People's Exhibit 58,
for identification)
MR. DERNMODY: May we have this marked for
tdentification?
THE COURT: Mark 1t.
(One bullet marked People's Exhibit 59,
for Identification)
BY MR. DERMODY:
Doctor Helpern, I show you People's Exhibits

, 56, 57, 58 and 59, for Identification,

and esk you to exemine the contents of each exhibit
separately and tell me if you recognize them. In
for Identification,

relation to People's Extabit
thet you have just examined, do you recognize 1t?
This 1s the fragment which I removed

A Yes.

from the right side of the chin. It is an irregular

fragment of metal which is not characteristic.

€ Metallic fragment? A Thot's right.

©  And 414 you turn this over to & detective

Helpern - People - Direct

from the Ballistics Squed who vas present ot the

time of tAhe autopsy? A Yes.

Do you recall that detedtive's name?

Q
Do you heve it listed? A No. I have it listed here,
I'm sure.

Q  Is that Detective Scaringe? A Xes, James

A. Scaringe, Shield Numxer 1715.

Q  Would you direct your attention to Exhibit

Number 53, for Identification, People's Exhibit 537
A These are the two fregments of bullet casing
vhich I removed from the forearm.

Q D14 you also turn that over to Detective

DScaringe of the Ballistics Squad at the time of the

autopsy? A Right. Right foresrm.

Q  Thenk you, doctor. Would you look at
Exhxibit 54. Do youcognize those exhibits? A Yes.

These are two shot gun slugs commonly known ss
buck shot, and they were token from the right side of
the back, recovered by me and given to the Ballistics
Bureau.

Q D14 you mark those? A These were marked

by me with the initiols of the deceased, "M.X.," and

my own initials, M.H."
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® @ And that's hov you sre nov able to recognizo
them? A Yes,

® D14 you also turn those two shot gun --
what was the word? A Slugs.
s1ugs over to Detective Scaringe?

T
A Yes, sir.
@ You are now looking at People's Exhibit 55,

for Identification. A Yes.
@ Do you recognize them? A This is Exhibit 5o,

These are three additional slugs, or slugs which

T described as naving been removed from the back of

the chest of the decease, ond T gave these to

Detective Scartnge.
@ D14 you mark them appropristely, doctor,

before you turned them over? A Yes. These slugs

‘med and they were a1l marked by me.
A Shot gun

are defor:

Q  These are shot gun slugs?
slugs, yes.

Q  Thenk you. Would you look st 562 Do you

recognize that? A\ Yes. This 1s one of the .29

millimeter bullets which I removed end marked at the

Llmeal M X, Hianal M. on tho' face ! 'ana this ua s

the bullet that entered the upper portion of the right

Helpern - Feople - Direct

thigh 8nd vent through the body and lodged in the

back of the chest towards the midline.
Did you mark it with your initials and

Q

with the initisls of the deceased? A Yes; I did.
Q  Ang, likewise, turned that over to Detective

Sceringe at the time of the autopsy?

You are now looking

A I oia.

Q  Thenk you, doctor.
A Right. This 1s the other

1s that correct?

at 57
nine millimeter bullet a1so marked on the base with

my initials and the initiels of the deceased, "M.X.,"
and this bullet was recovered from the undersurface
of the thigh bone, the neck of the thigh bone, the

upper part of the thigh bone.

Q  Did you mark 1t with your initials end the
initisls of the deceased? A Yes.
Q  And also turn that over to Detective Scaringe?

A Yes.
Q  Thank you. Would you now look at People's

Fxhibit 48, for Identification?

A~ Yea,
Q  What is that, doctor? A This 1s & .45

caliber mrtal jacketed bullet which I merked on the
bise with the fnitinls of the deceased, with my

LN, "M.X.," and "M.H.," respectively, and this

Do you recognize tahat?



Detective left.

s the bullet that entered the lower part of the
hesewwere removed from the spinal

leg ond was found in the upper part of the thigh. Q
column by you? A That's right.

And after marking 1t, d1d you likewise
After the detective had left? A That's

Q
turn thet bullet, this .45 caliber bullet over to

Q

Detective Scaringe of the Ballistics Buresu? A Yes. right.
Q. Ts that right? A

Fino}ly, Doctor, would you look at People's
A We had to exray the spine in order

° That's right.
Q Yes.

Fxhibit 50, for Identification? A ¥s. Now,¥ these
to find the location of them, but we eventuslly 4id.

sre three of four slugs which I removed from the
Q  Thenk you, doctor. Now, Doctor Helpern,

They hed to be sought after,
here.

hat you have

spine and from the bone.
directing your attention to the tracks t

and one of these is no longer X% I have only three to
roferred to in your testimony -- I definitely recsll

these slugs -- one
6 snd 7 -- and 1t might bave been treck 3 3

show you, so I must confess all of
of these slugs -- one was lost in my custody. It tracks
but cebbainly 5, 6 and 7, where you described the

1t wes locked up. But, these
For the sake of

vas in my drawer.
atirection of the track upward.

things have a babit of eluding one, but these are
would you refer to your report and tell us

three of the four that I removed and morked - well, clarity,
these were not marked, these were placed in this how many trasks there were that went in an upwerd
Number four and number five,

no,
direction? A Four.

envelope.
and number six and number seven.

G By yourself? A By myself, and marked.
Q  And that's how you ere now able to Tecognize Q@ Now, doctor, in connectlon with those
that travelled tn an upward direction,

these three? A Yes.
A These are four, fiv, six and seven,

four tracks,

vould you say that those

Q  These are shot gun slugs?
shot gun slugs, or commonly known 8s buck shot. tracks, the directlon of those tracks would be
conatstent with the body of the deceased being in &

They vere not found 8t the time when the Ballistics
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horizontal or prone position?

MR. CHANCE: Objected to as leading.

MR. DERMODY: May I finish the question?

MR. CHANCE: So far 1t 1s leading.

I don't think
he needs finish it.

THE COUR

Walt until he finishes his question
before you make your objection.
BY MR. DERMODY:

Q

Cnn you say, from the observations you
made of the direction of those tracks, four, five,
8nd seven, whether, in your opinion, the direction
of those tracks would be consistent with the
decensed being in & horizontal or prone position at
the time the wounds were inflicted?

MR. CHANCE: Objected to as leading.
THE COUKT: Bbjection overruled.

Well, nll of these tracks went upwards, so that

one would have to reconstruct the position of the

ody with reference to the posttlon of the assatlant;
and essuming

0 person, the nssailant, vas standing and
firtng in the usual way, and the only vay these bullets

could travel in this directlon is to put the body
of the vietim 1

n a horizontal position - in other

words, the yun would have to be directed so that

Helpern - People - Direct

the bullet would enter from below and travel upwsrds.

Thot xcan be done in seversl ways, but in the ordinary
circunstances where the assailant would be stending and

where the victim vould be 1ying, this is the way the

bullets would travel. Now, there are other ways in

which you can reconstruct that, but you will have to
tell me the position of the assailant, and you will have

to tell me the position of the victim, then I can tell

you the interpretatlon.

Q@ Doctor, let me ask you this question: If you
vere to sssume that the victim was standing at the time
that tracks 4, 5, 6 and 7 were inflicted, what would

the position of the assailant have to be in order to

Inflict the wounds that traveled in the direction that

you described on the body of the victim? Do you under-
stand my question? A Yes; I understand your question,

I Just vant to make it clear that in any -
MR. CHANCE:

Objected to, your Honor, as no proper
foundation having been laid,

THE COURT:  Objection 1s overruled.

Exception.

1 would any that I these tracks - if the deceased
tAlme Lhe assnilent would have to

these bullets to trave:
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in an upwnrd direction, snd if both victim and assaglant

were on the same floor, for example, then the only way
these vounds could be inflicted would be’- would require
the victim to be in a horizontal position.

MI. DERMODY: Thank you doctor. No further questiont
CROSS EXAMINATION

BY MR.. SABBATIN

Q  The assailant would slso have to be
horizontal. A Soryy.

Q  Under the last circumstances, the assailant

would also Xpractically hove to be in a horizontal

position. A No. I am referring to the reXevant
position. In other words, assuming the assailant is

standing and shootling in the vonventional way, with

his arm stretched out.

Q@ I8m just interested in your last example.
A Well, actuslly, I am talking about the general
direction. The assatlant would mot heve to be
horizontal. The essailant could be horizontal, In
other words, you can shoot from & horizontal position.
Your fire is from & lover level, but assuming an
@ssailent ts standing and holding the gun in the

ordinary way, to inflict wounds such as tracks 4,5 and 6,

indicate the victim would have to be horizontal;

othervise, the bullets would not go in that direction,

but 1f you went to tell me thet the sssailent is down --

Q No. A I bave no theory.

(CONTINUED ON NEXT




BY MR. SAGLATINO:
Q@ I Just want.to ask you, doctor: From
your knowlediie In handling bullets bebg removed
from the human body, could you tell from the
examination of these various bullets how many
different weapons were used? You want to look
at them? A I saw them. I removed the
Q  llow many different firing weapons were
used? A I would say at least three.
@ Could there be more? A Well, let me say
3fate it this way: That one has shotgun ammunition
here, sluis, which are fired out of a shotgun and
i bullets of two calibe
Now, from these txkem three types of ammunttion,
1 need at least three different types of weapons,
tWo pistols and onc shotgun.
Bow, 1 can't say that all these slugs were
shotrun or two, but

necessarily fired out of one

I'm Just giving the minimum nunber of weapons that

would have Lo be tnvolved 1a this shooting and the
fact thice different types of weapons would have

to be fnvolved.

How, of course, I'm only speaklng from 1t in

view of the missiles which —-

Q  Actually Look effect? A -- too effect,

yes. Theorctically, a person might -- seventeen
people might be shooting, and I can't tell anything
about the

MR. DEKMODY: Your lionor, I'm going to object

THE COURT:  Yes

MR. DERMODY: I st111 have a right to ob,

You wouldn't be interested fr:

MODY:  I'm sorry, Mr. Sabbatino, I can't

y, in order for you to perform your

autopsy, 1t doesn't interest you how many other

bullet holes weee made in the place, if any were
nade?

MR. DERMODY: Your lionor, I object to the for

of the question.

You are talking about the place of occurrenc

MR. SABEATINO: Yes.

MR. DERMODY: Your Honor, I object to the form

of the question.
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TIHEE COURT: T will allow it.
MR. SABGATINO: I'm sharing your point of view.
THE COURT: I will allow him to answer.

THE WIT

From an autopsy -

MR. SABBATINO:

Q  You wouldn't be interested -- A & I would
draw conclusions from the missiles which I find,
from the bulets and slugs which I recover. I'm
basing my opinion on that.

MR. SADBATINO: Yes.

I have no further questions.
CROSS EXAMINATION
BY MR. CHANCE:

Q  Doctor, let me ask you two questions.
Some of the bulkts that didn't strike MMEMMEMNN
may also have been a part of the cause of death

al;

that correet?

MR. DERMODY: How, Just a moment, Your Honor.

I object.
THE COURT: “Did you soy that some of the bullets —-
MR. CUANCE: That did not strike the deceased

may also have been a part of the cause of death.

. DERMODY: Your Honor, I object to that

rstand what

question. T'w frank Lo say 1 don't u
hie's talking about.
THE COURT: T will allow him to answer 1t.
MR. DERMODY: WELL, Your Homor, I object to 1t.
Till: COURT: ~ Objectlon overruled.
Go aned ahead.

THlE WITNESS: The answer 1g no.

CoURT:

Did you hear the question?
TUE WITNESS: 1 heard 1t. The answer is no.

BY MR. CHANCH

Q . And the other answer that you say -- you
have efxamincd some sixty. thous persons; is that
corrcet? A I have performed autopsics.

THE COURT: e porformed autopsi
A (contlnuims) On slxteen thousand peopl

R MR. CUANCE: T was just lost for the word.
A (continulng) Aud witnessed and supcrvised
and assisted at, perhaps, three times that

, Right. And none or all of thea have not
1s51sted you In arciving at who cau 0
of death of Malcolm X; s that right?

M. DERHODY: Oh, Your lot 1 object to the

question.




Hedlrect

Objection sustained. clothing? A Yes

sent there, how could he know? Q  -- that ca fron the hospital with

the deceased? A Ye

falcoln X, Q Do you recall what the clobhing consisted
A I have a 1ist of the clothing.

Would you read it to us, doctor?

Your lionor, I object to -
£ CE: I concede that he was clothed,

@ Do you know who killed Malcolm X2
MR. DERNODY: T object to the form of the
he . Your fionor, he certainly wasn't

question, Your lionor.
THE COURT: Objection sustained. clothed at the ttme he was autopsled.
MR. CHANCE: That's all. THE COURT: I don't want to make any comments.
Thank you, Doctor Helpern, no Counsel voluntecrs bl T Qon't know why.

A The clothing which was removed from the body
sisted of a black ae sweater

question
of the deceased con

THE Thank you.

vest in which there were twelve perforations on

DERMODY:  Your Honor, just —-
the left side.

CKN on ‘behalf of Johnson.
MR. WILLIAMS: I object to the readin

DERMODY:  Your Homor, just this one additional
condition.

question.
THE COURT: Did you see it?
1 mopn, I examined the

REDIRECT EXAMINATION
THE WITN:

BY MR. DLRAODY:
Q@  Doctor, in connection with your examination clothing.

TUE COURT: lle examincd the clothing.

I want you tell tcll us, doctor, what your --

of the dead body of the deceased at the time of

autopsy, dld you also have occaslon to examine the




right trouser
what the clothing consisted of and what your
exanination of the clothing revealed. A A black

sweater vest with te twelve performations on the

leg rtion of the right

trouser leg 15 ripped longitudinally. There is
a bullet perforation in the upper part. There are
nultiple perforations on the left trouser leg.
left side, an undershirt, a T-shirt with kdmmk blood-
Noy, I marked all the clothes
stalning of the front of the garment and multiple
perforations corresponding to the perforations of

at the time of
the chest wall.

the examlnation with my initials and the initials

of the deceased and the date.
There were long underdrawers with bloodstain-

Q  Doctor, just one other question: From

ing of the upper part of the leg on the left side,

your autopsy, did you see any bullet wounds of
entrance on the back of the deceased, bullet wounds
a suit coat of a dark brown fabric. The right o
of entrance on the back of the deceased?
xidme sleeve has been ripped open.
A No.
There were multiple perforgations on the
MR. DERMODY: Thank you.
front of the coat on the left slde corresponding o
THE COURT: Anything eclse’
to the slug perform perforations. Also a palr of
MR. CHANCE: Yes
perforations in the left sleeve and on the rikk right
RECROSS EXAMINATION
forearm, that is on the right forearm of the coat.
BY MR. CIANCE:
An undershirt of a white fabric, bloodstained and o
@ Doctor, we have the clothing thatyou
now stiffened,with multiple slug perforations on :
Jtist read about. Did he have the clothing on at
the leftside, and also an in and out perforation
the tine the body was brought to your place, to
of the left slceve and perforation of the right Y.,
the Medical Examiner's Office? A I frankly don't
sleeve. A brown tic with a pair of perforation:
recall whether
through both ends sintlar to the

Lrown trousers

the clothing was on the body or with
2 Uie body 4t the time but these were the clothes that
coat fabric. A dark brown belt. A fabric of the
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were -- 11
Sk avlrecoiiet tont oo

MR. CHANC|

: * Well, then, I move to strike that
estinony as tends to make the holes in the clothing
©Frespond to the holes in the body. y

THE COURT: | Objection overruled,

ALl right, step down, doctor,

MR. DERMODY: That's a1,

(Witness excused.)

May we have a short recess at
this point?
THE ;W
COURT:  We will recess for about rive
minutes.
Members. o
er$\of) the Jury; \you are admonished
not ¢, 55
© discuss this matter amongst yourselves
nor permi g
Permit anyone to speak to you concerning the
same, no; you d
* shall you discuss 1t with anyone, nor
shall you form a
you form any judgment or opinion as to the
guil ce
© or innocence of the defendants or Rany of
them ca
untll the case'is finally submitted to you
by the Court.
(Whereupo er
Teupon, ‘there was 'a brief recess as

declared by the Court

2113

(After recess.)

(The defendants enter the courtroom and take
their seats at defense counsel table.)

(The jurors enter the courtroom and take their
seats in the Jury box.)

(Defense counsel and the assistant district
attorney are present.)

(The Clerk called the names of the jurors
seated in the Jury box and each answered present.)

OURT: T understand you were ready to

THE

s, for cross-examination.

call a witn
T have another witness inside.

R. DERMODY:

THE COURT: Counsel stated that they have

had no opportunity to examine the testimony of

this witness, and under the circumstances we cannot

very well go on any further today. Therefore, we

are compelled to adjourn at this hour until Monday

And you are requested to

morning at 10:30
I am informed that

be present by that time because
the calendar 15 a little smaller for Monday, and
we will be able to start, I hope, by 10:30. And

el to be present by that time,
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You are again admonished by the Court, you
are not to discuss

this case amongst yourselves or
permit anyone to speak to you about it, nor shall
you speak to anyone concerning it, nor shall you
form any judgment or opinion as to the guilt or

innocence of the defendants or any of them until

the case 1s finally submitted.

(Case adjourned to Monday, February 14 1966,
at 10:30 o'clock a.m.)

100 Centré Street,

February )u

Befor

HON.

and a Petit Jury.

(A1l counsel on both sides and defendants
present in courtroon.)

(The jurors and the alternate jurors enter
the courtroom and take their respective seats in

the Jory box.)

$ CLERK: Thomas Hagan, Norman Butler, Thomas
Johngon, on trial, continued from Friday last.

Defendants and counsel present in court, distric

attorney present.

Jurors, please answer.

(Whercupon, the names of the jurors and the

alternate juorrs are called by the Clerk, and each

answers present.)
lE CLERK: ALl called and appear.

MK. DEKMODY: Your Honor, ondinarily I'll be able

to proceed with my next witness who would be a

1966.
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